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FROM THE EDITOR’S VIEWPOINT 


7 ae IS THE YEAR NINETEEN 
HUNDRED AND FORTY-EIGHT, a 
year that undoubtedly will prove to be very 
important in the lives of all of us. National 
and international issues will come to a head. 
In some instances a solution will be reached, 
in others we will probably be further from 
agreement than ever before. But, disregard- 
ing for the moment those political and 
related issues, there is none who will doubt 
the significance of this new year to insurance 
and insurance law in the United States. 

Nineteen Hundred and Forty-eight is the 
year during which the moratorium on fed- 
eral regulation of the insurance business will 
end and during which it will be determined 
whether the regulatory machinery that has 
been established in the majority of states is 
sufficient to prevent the application of perti- 
nent federal laws. Much conscientious effort 
has been expended in an effort to allow 
direction to remain as it was by the modern- 
ization and adjustment of the implements of 
state administration. We wish the industry 
and workers well, but desire to be suff- 
ciently cautionary and realistic to suggest 
that there may be an opportunity and need 
for them to apply the philosophy of Voltaire 
that “Everything is for the best.” 

Nineteen Hundred and Forty-eight may 
well see a climax in the currently-rising 
issue of reducing the commissions of the 
company representatives. In certain situ- 
ations settlement may be effected by the 
newly-enacted regulatory legislation, in oth- 
ers by time-honored principles of law that 
apply to such contracts. In most instances, 
however, we feel that when the smoke and 
fire of verbal combat is spent the matter 
will be settled in the typical industry tradi- 
tion of a gentleman’s agreement founded 
upon mutual regard. 

Nineteen Hundred and Forty-eight will 
also witness the outcome of some very im- 
portant insurance litigation. The case of 


Zasove v. United States of America is cur- 
rently before the United States Supreme 
Court on certiorari. It will be up to the 
nation’s highest tribunal to determine whether 
CCA-7 was correct in construing as it did the 
regulations of the Veterans’ Administration 
applicable to National Service Life Insur- 
ance, making possible a total payment in 
instalments of an amount in excess of the 
principal sum for which the policy was 
written. The outcome of the case is of 
extreme importance to the government as 
well as to the thousands of policyholders 
who may or may not receive dividends on 
premiums paid, depending upon the reserves 
that must be established to meet future 
claims, such reserves being governed as they 
are by anticipated losses. Another insurance 
case involving an insurance problem of con- 
siderable importance is Connecticut Mutual 
Life Insurance Company et al. v. Moore, in- 
volving the constitutionality of the New 
York escheat law (Abandoned Property 
Law). Certiorari to the highest court has 
been filed, but to date has not been grantec 
With the number of life insurance companies 
that there are doing business in New York, 
the interest in this case is not confined to the 
parties litigant. 

Nineteen Hundred and Forty-eight will 
see many other insurance problems develop 
and advance to maturity, as well as witness 
a final determination of others. Certain 
it is that much more will be heard on the 
subject of community property laws, pension 
trusts, group insurance under the Taft- 
Hartley law, investments of insurance com- 
panies, national health insurance and _ the 
like. The importance of the year may not 
be minimized nor should the psychological 
effect of the solution of these difficulties on 
the national morale be discounted. It goes 
without saying more that the welfare of the 
nation’s largest single industry and that of 
the nation itself are inseparable. 
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An Auto Insurer’s 
Liability for CONVERSION 


NTEREST in the subject of an insurer’s 

liability for conversion of an insured 
vehicle has been attracted by the case of 
Washington Fire and Marine Insurance Com- 
pany v. Bonhart et al, [27 CCH AUTOMOBILE 
Cases 912] Tennessee Court of Appeals, 
Western Section, filed June 27, 1947. 


Shortly after the insured had purchased a 
second-hand automobile and a $50 deduct- 
ible collision policy, his automobile was 
wrecked. He took the car to the shop 
which ordinarily did his repair work and 
obtained an estimate of the repairs. An 
attorney, who was the adjuster for the 
insurance company, inspected the car and 
was of the opinion that the estimate was 
too high. The adjuster then had another 
automobile repairman come to look at the 
car and he made an estimate which was 
below the first one. The insured would 
not agree to have the repairman selected 
by the adjuster repair the car because 
he claimed there were several damaged 
parts of the car not included in this 
estimate. Considerable time elapsed there- 
after while the insured and the adjuster 
disputed as to who would fix the car. The 
insured testified that he finally turned the 
key over to the adjuster upon the adjuster’s 
promise to have the car repaired. The 
adjuster testified that the insured finally 
agreed to let the repairman selected by the 
adjuster repair the car and that the adjuster 
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was to deliver the keys to the repairman as 
it was inconvenient for the insured to take 
them there. The adjuster had the firm which 
made his estimate pick up the car and tow 
it to its place of business. The insured 
went to this garage and asked the repairman 
if he would add the items missed in his 
estimate, and the repairman said he thought 
that the adjuster would let him do so. 
After considerable delay the adjuster stated 
that the car was repaired. The insured was 
not satisfied with the repairs, gave the 
adjuster and the repairman $50 and de- 
manded his car. The adjuster and the 
repairman refused to turn over the car to 
the insured unless he would sign a proof of 
loss embodied in which was a release of 
the insurance company from all liability 
under the policy. 


Refusal To Sign Release 


The adjuster was willing to pay only 
for the repairs that had been made, less 
$50. The insured was not satisfied with 
this and wanted the adjuster to pay the 
repair bill, less $50, which he would pay. 
He proposed to take the car elsewhere 
and have such other repairs made as he 
thought necessary to completely repair the 
damage, and then to litigate with the 
insurance company as to whether or not 
it would pay for the additional repairs. 
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The adjuster, however, according to the 
general policy in these cases, refused to pay 
anything unless a release was obtained and 
the matter closed. 


The insured refused to sign the proof of 
loss containing the release clause and, be- 
ing denied possession of his automobile 
upon tender of $50, brought suit against 
the insurance company on two _ counts. 
The first count was a suit on the insurance 
contract and for the statutory penalty. 
The second count was for conversion of the 
automobile. 


The trial judge indicated that he would 
sustain a directed verdict on the first count 
because no proof of loss had been filed 
within ninety days as provided in the policy, 
and the insured took a nonsuit as to that 
count. The case went to the jury on 
the second count, the issues being whether the 
company which made the repairs was the 
agent of the insurer or the insured, whether 
or not the automobile was converted, and 
the reasonable value of the automobile at 
the time of the conversion. The jury re- 
turned a verdict for the insured in the sum 
of $2,000. On a motion for a new trial the 
trial court reduced by remittitur the verdict 
to $1,200. Both sides appealed to the Court 
of Appeals and that court affirmed the 
verdict. No certiorari to the State Su- 
preme Court was prayed. 


The insured claimed that the adjuster’s 
refusal to pay the amount he admitted the 
insurer was liable for and to release the car 
unless the insured signed a release, was a 
plan on the part of the insurer to withhold 
the car from the insured in order to coerce 
him into accepting a sum less than that 
due him in settlement of his claim, and 
asked the trial court to charge the jury on 
punitive damages. This request was denied 
by the trial court and its decision in this 
respect was not disturbed by the appellate 
court. 


Proof of Loss 


Regarding the count in the declaration on 
the policy, there is authority that under 
the facts stated the proof of loss was 
waived by the insurer for two reasons: 
(1) “Proof of loss is waived where the 
company prepares proofs and presents them 
to insured for signature, and he refuses to 
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sign them because of a stipulation of settle- 
ment therein.” 35 Corpus Juris 685. (2) 
“If an insurer negotiates for an adjustment 
and settlement of the insured’s claim, such 
as by investigating the loss and making a 
proposal for a settlement, without entering 
into a nonwaiver agreement with the insured 
or otherwise preserving its right to insist 
upon a compliance with the conditions for 
notice or proofs, compliance with such 
conditions is waived, even though the offer 
of settlement is refused ultimately because 
of a difference of opinion as to the amount 
of the loss.” 29 American Jurisprudence 
1142, 45 Corpus Juris Secundum 1044. How- 
ever, there was nothing to prevent the 
insured from ignoring the proof of loss 
form tendered him by the insurer and from 
submitting to the adjuster the insured’s 
own proof of loss in an amount which in 
the opinion of the insured would cover 
his loss. 


Damages for Conversion 


The insured argued, in connection with 
the amount of damages for conversion, 
that the vehicle in question was coupled 
with a covenant, the insurance policy, re- 
quiring the insurer to repair the vehicle or 
to pay for the repairs. 


William L, Allan 
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The suit was defended on the grounds 
that the repairman was the agent of the 
insured and not of the insurer and therefore 
had a right to hold the car until the bill 
was paid; that no proof of loss was sub- 
mitted by the insured as required by the 
policy; and that if the repairman was 
the insurer’s agent and converted the car, the 
conversion occurred before the car was 
repaired and damages should be for its 
value in its wrecked condition. 

The count under the policy having been 
nonsuited, and only the conversion count 
being proceeded upon, the submission of 
proof of loss was not essential to the 
insured’s cause of action although, as above 
stated, there is authority to the effect that 
the proof of loss was impliedly waived. 


Time of Conversion 


The jury having found that the repair- 
man was the agent of the insurer and that 
the insurer converted the automobile, 
concluded that the conversion occurred at 
the time of the refusal by the insurer and 
repairman to deliver the car to the insured 
upon the $50 tender, and not when the car 
was first taken to the repairman selected 
by the insurer, since it was taken there with 
the consent of the insured. It was after the 
insurer claimed that the car was properly 
repaired and that the insured should have 
accepted it and signed a release that the 
refusal to deliver the car to the insured 
on demand occurred. The jury was thus 
warranted in assessing the damages as the 
market value of the car after it had been 
repaired. 

The insurer objected and excepted to the 
admission of testimony of the insured’s 
mechanic as to the value of the car before 
the wreck, and to this objection the Court 
of \ppeals said: “This evidence was com- 
petent as throwing light on the value of 
the automobile after it was repaired and 
when the conversion occurred as contended 
by the plaintiff.” The court did not charge 
the jury on damages for the wrongful 
detention of the vehicle. No damages for 
loss of use were proved by the insured. 

The insured further contended that the 
court should take judicial notice of the fact 
that at the time of the conversion auto- 
mobiles were practically unobtainable, and 


therefore, his automobile had a_ peculiar 
value to him because it could not be exactly 
replaced. He cited Bateman v. Ryder, 106 
Tenn. 712, approving Hale on Damages, 
page 182, Section 76, wherein it was said: 
“When property has a peculiar value to the 
owner, such as it has to no other person, 
or when it cannot be exactly replaced by 
other goods of like kind, the actual value 
to the owner, and not the market value, is 
the measure of compensation.” ‘The court 
refused to charge the jury in this regard 
however, and this decision was not altered 
by the appellate court. 


Agency and Authority 


One of the most serious defenses raised 
by the insurer was that even if the attorney 
adjuster had authorized the repairs made 
on behalf of the insurer, he had no authority, 
express or apparent, to bind the insurer for 
an obligation of the assured, and that such 
an act on the part of the adjuster altered 
or varied the terms of the policy. This 
question was not raised in the. trial court, 
in either of the pleadings, the motion for 
a directed verdict or the motion for a new 
trial, but was urged for the first time on 
appeal. Although it was not, therefore, 
considered by the appellate court, it will 
be discussed here. 


The pertinent provisions of the policy 
provided that “The company, in considera- 
tion of the premium hereinafter mentioned, 
does insure the assured named herein, for 
the term herein specified, to an amount not 
exceeding the actual cash value of the 
property at the time any loss or damage 
occurs.” The insurer contended that the 
insurance indemnity agreement was an un- 
dertaking to pay money and that if the 
adjuster made an agreement binding the 
company to have the plaintiff's car repaired 
—an act other than the payment of money 
—the agreement was entirely foreign to the 
wording of the insurance contract and, in 
addition to Tennessee authorities relied on, 
cited 45 C. J. S., “Insurance”, Paragraph 
1102, p. 339: “An adjuster’s authority is 
usually limited to the ascertainment and 
adjustment of the loss and he has no power 
merely as such, in the absence of some 
evidence as to his authority, to alter the 
contract, or waive any of its essential 
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conditions, nor does he have authority to 
impose liability on the company for damages 
which are plainly not covered by the policy. 
An adjuster does not discharge functions 
of a quasi-judicial nature, but represents 
his employer, to whom he owes faithful 
service, and for his acts, in the employer’s 
interest, the employer is responsible so long 
as the acts are done while the agent is 
acting within the scope of his employment.” 
It was contended that the adjuster had 
been making an entirely new agreement 
which was beyond his power, according to 
Duluth National Bank v. Knoxville Fire 
Insurance Company, 85 Tenn. 76, 76 Am. 
St. Repts. 744: “Power to change or alter 
a contract is as high a power as to make 
a contract and a mere agent to do 
act in connection with the contract has 
thereby no authority to alter the terms of 
the original contract.” 


some 


All the dealings the insured had with the 
insurer were with the adjuster, and it was 
contended that the proof of his authority 
was made out only by statements and 
conduct of the agent and that “the apparent 
authority for which the principal may be 
liable must be traceable to him and cannot 
be established solely by the acts and con- 
duct of the agent.” (Umstattd v. Life 
Insurance Company, 21 Tenn. App. 312, 110 
S. W. (2d) 342.) 

The proof of loss form used by the in- 
surer, however, contained a that 
the insurer issue its draft “. 
Testimony of the adjuster showed that it 
was customary for the insurer to issue its 


request 
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check to the repairman in adjustment of 
this type of loss, that it was customary for 
the adjuster to approve the repairs to be 
made by the repairman and that the insurer 
was allowed a discount on repair jobs, and 
usually the garages would not release the 
automobiles to the insured until the ad- 
juster notified them that a proof of loss 
had received, These circumstances 
tend to show that the insurer had acquiesced 
in the adjuster’s practice of 
wrecked vehicles repaired, It is the writer’s 
that the authority of the agent 
was properly a question for the jury and 
that the insurer and insured could, by 
mutual consent, have agreed to settlement 
of the loss by the insurer’s having the car 
repaired. 


been 
having the 


opinion 


The question of the agency of the repair 
man was held to be a jury question and 
was settled in favor of the insured by the 
verdict of the jury. In this connection it 
might be noted that it is conceivable that 
even in a case in which the tmsured takes 
the vehicle to the garage for repairs, if he 
was sent there by the adjuster, a jury 
question might be raised as to the agency 
of the repairman and it could well be held that 
the repairman was the agent of the insurer. 
With this in mind it might be prudent for 
adjusters to obtain the signature of the 
insured to a statement that he (the insured) 
employs the particular repairman selected 
to make the repairs in order to preclude con- 
troversies of the nature here discussed. 


[The End] 
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New Personal Property Floater 


The Transportation Insurance 


Rating 


Bureau, which files for mutual in 


surers, is filing a new $50 deductible form of personal property floater in forty 


states. 


The effective date of the new form will be January first. 


The states in 


which the new form is being filed are those that approved a twenty percent in- 


crease in floater rates November first. 


Illinois did not approve the increase in 
floater rates, although the matter is still pending. 


Under the old schedule of 


rates, the new form is not necessary in Illinois, inasmuch as the premium for the 
old $25 deductible, is the same as for the new form of policy under the new rates 
In the new policy, losses from fire, windstorm, extended cover, burglary and hold 


up are not subject to the deductible. 
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By KENNETH B. HAWKINS .. . 
of Cassels, Potter & Bentley, Chicago. 


\ CHICAGO LAWYER, visiting in 
-\ England, once asked a London barrister 
when he considered the trial of an English 
lawsuit began. 


“After the jury is selected,” said the 


barrister. 


“Hell,” replied the American, “it’s all 
over with us by that time.” Unfortunately, 
this is often too true. 


It is elemental that litigants, whether 
plaintiff or defendant, are entitled to a fair 
trial by a jury of impartial, disinterested 
men and women of reasonable intelligence. 
There is no question of the right. The 
dificulty lies in the manner of enforcing 
the right. Moreover, many litigants (and 
their attorneys) are not satisfied with a 
jury of impartial, disinterested and reasona- 
bly intelligent men and women. What they 
really want is a friendly or biased jury. 
Such is human nature. Unless all signs 
fail, human nature will not change for a 
long time to come. This selfishness on the 
part of litigants and attorneys results in 
interminable interrogation, — ill-considered 


rulings by trial judges and impracticable 
decisions by reviewing courts. 


Urban Problem 


In metropolitan communities, with their 
ever-increasing number of personal injury 
lawsuits, the problem has become very 
acute. This is particularly true if the 
defendant is covered by liability insurance. 
If the insurance coverage happens to be 
contingent, or is less than the amount sued 
for or asked in settlement, the matter 
becomes further complicated. Various rules 
have been suggested from time to time by 
our upper courts with the end in view of 
protecting both plaintiffs and defendants. 
The decisions, however, have not been 
unanimous, and frequently have contained so 
much dicta and such inconsistent state- 
ments that nisi-prius judges and trial coun- 
sel have thrown up their hands in despair. 


Wheeler v. Rudek 


In the recent case of Wheeler v. Rudek, 
[28 CCH AvutomosiLeE CAsEs 211] 397 IIl. 


wnnnnnel fnittt CLM AC 


48 THE JUROR’S GOOD FAITH 





438, rehearing denied September 16, 1947, 
the question of the examination of jurors on 
voir dire was again squarely presented to 
the Illinois Supreme Court for consideration. 
The writer, who prepared the brief for the 
appellant in the Wheeler case, was hopeful 
that the court would clarify the law and 
hand down some workable rules for future 
guidance. The decision, however, has left 
much to be desired. The purpose of this 
article, therefore, is to examine the decision, 
to review some of the earlier Illinois deci 
sions on the same subject, and to suggest 
a possible solution of the difficulty The 
suggestion will not be original, and will be 
made with due deference to our Supreme 
Court, which, perhaps, has become some- 
what removed from the troubles confront- 
ing trial counsel in large cities. 


The Wheeler case involved a right-angle 
collision between two automobiles at a 
street intersection in the outskirts of Chi- 
cago. The plaintiff, a sixty-year-old woman, 
was driving her automobile west and ap- 
proaching the intersection from the left. 
The defendant was a proprietor of a small 
tailor shop. His delivéry boy was driving a 
light truck in a southerly direction and 
approaching the intersection from the right. 
The suit was based on the alleged negligence 
and willfulness of the delivery boy. The 
defendant carried a standard automobile 
liability insurance policy with a limit of 
$5,000 coverage. Suit was brought for 
$15,000. 


Affidavit Based on Information 
and Belief 


The day before the case was called for 


trial, at which time, of course, the personnel 
of the jury was unknown, the plaintiff's 
counsel prepared and filed on behalf of his 
client an affidavit based on information and 
belief. This practice has been followed by 
many plaint’ffs’ lawyers in Chicago during 
the past ten or fifteen years. The plaintiff 
signed the affidavit, in which she stated, 
among other things, that the Commercial 
Casualty Insurance Company had issued a 
policy of liability insurance covering the 
defendant’s automobile, had_ investigated 
the case, had employed investigators and 
attorneys—including the attorney of record 
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—to defend the suit, and employed numerous 
persons in its business as_ investigators, 
agents and brokers in Cook County. There- 
fore, the plaintiff stated, she had reasonable 
grounds to believe that persons interested 
in the Commercial Casualty Insurance Com- 
pany, financially or otherwise, might be 
among the panel of jurors, which category 
might also include close friends and rela- 
tives of persons employed by or connected 
with the Commercial Casualty Insurance 
Company or stockholders in the company 
Thus, according to the plaintiff, she could 
not secure an impartial and disinterested 
jury unless her attorney was permitted to 
ask the jury the following questions: 

“Have you ever had any interest in or 
been in any way affiliated with any com- 
pany that makes a practice of investigating 
or defending cases of this kind, or do you 
have any financial interest in such a com- 
pany as that?” 

“Do you have any close friends or relatives 
associated with a company of that kind or 
financially interested in such a company?” 


Out of the presence of the jury, the 
defendant’s counsel asked permission of the 
trial court to examine the plaintiff regarding 
her affidavit. The plaintiff's counsel ob- 
jected, and the trial court sustained the 
objection. The defendant’s counsel there 
upon asked and was granted permission 
to examine the jurors’ cards in the presenc 
of the court and opposing counsel. The 
examination was necessarily somewhat hur 
ried. It failed, however, to indicate that 
any juror was interested in or connected 
with any insurance or other company which 
made a practice of investigating or defend- 
ing personal injury cases. The defendant's 
counsel then testified under oath that the 
Commercial Casualty Insurance Company 
had no stockholders in Illinois and that, 
so far as he had been informed or advised, 
no one on the panel was a stockholder, 
officer, agent, broker or employee of the 
company or financially or otherwise inter- 
ested in it. The defendant’s counsel further 
testified that defendant was insured only to 
the extent of $5,000, and that the least 
amount that plaintiff and her counsel would 
accept in settlement was $10,000, The trial 
court overruled the defendant’s objections 
to the interrogatories. 
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Jury Interrogated 


The plaintiff's counsel thereupon exam- 
ined the jury in panels of four and put 
the aforementioned interrogatories to each 
panel. All the answers were in the negative. 
Other questions propounded by the plain- 
tiff included the usual inquiries as to the 
juror’s residence, occupation and family 
status. If the juror was a married woman, 
the inquiry was extended to include the 
occupation and business of her husband. 
A few of the jurors, however, were not even 
interrogated as to their occupations. 


The jury returned a verdict of $7,500, 
which was affirmed by the Appellate Court 
of Illinois, First District, in a two-to-one 
decision. Leave to appeal was granted 
by the Supreme Court of Illinois, which, 
in a five-to-two decision, reversed the Ap- 
pellate Court on the ground that the plain- 
tiff’s counsel, in propounding the questions, 
failed to adduce any facts justifying a 
finding by the trial court that the plaintiff's 
counsel had established good faith in pro- 
pounding the interrogatories, 


Good Faith 


On page 441 of the decision, the court 
said: 


“The purpose for which the questions 
are permitted to be asked is not different 
from the purpose which permits an inquiry 
of a prospective juror as to his association, 
acquaintanceship and relationship to the 
parties to the action, his present or past 
business experience and the many other 
subjects that are frequently developed in 
the impaneling of a jury. However, the 
propounding of a question that involves 
a reference to defendant’s insurance is 
placed on a different basis from most of 
the other questions, The reason is to 
protect the defendant against the inclina- 
tion of jurors to cast the burden of 
damages, where there is insurance, upon 
the company whose business it is to insure 
against such risks. To avoid the possibility 
of such action on the part of juries, this 
court has placed certain conditions on 
which the right to ask the question may 
be exercised and has directed that the 
substance of the question shall be restricted 
to avoid, insofar as possible, the conveying 


THE JUROR’S GOOD FAITH 


of information to the jury that the de- 
fendant has insurance 


“A principle on which the right to con- 
duct such examination of jurors depends 
is that the examination must be made in 
good faith. That is the holding in each of 
the cases cited. And in all cases there 
is the ever-recurring inquiry as to whether 
plaintiff asked the question to determine 
whether the jurors were, by reason of 
financial interest in or relationship to an 
insurance company, so defense-minded as 
to render them unsuitable for jury service 
or, on the other hand, as to whether the 
purpose was to covertly convey to the 
jury information that an insurance com- 
pany was standing in the background. If 
it is for the latter purpose, the effort de- 
serves the severest condemnation. 

“It is clear there must be good faith 
shown as to defendant’s risk being insured 

If there is no reasonable probability 
of any of the jurors who are to be called 
being connected in some way or interested 
in the company, then the inquiry should 
not be made.... 


“The fact that defendant carried insur- 
ance was conceded, but to conform with 
the requirement of good faith it was neces- 
sary that there be something shown that 
would indicate there was a_ reasonable 
possibility that one or more of the jurors 
to be called in the case was _ interested 
in or related in some way to the Commercial 
Casualty Insurance Company. Such proof 
could not be made by the statement of 
conclusions, and to say that the company 
has ‘numerous persons employed at its 
office’ and that it ‘has many other persons 
acting as investigators, agents and brokers 
in Cook County’ is resting the claim on 
the merest shadow of possibility. The 
jurors were not named and no facts were 
stated showing that plaintiff knew who the 
jurors would be. There were no facts upon 
which a finding of good faith could be made as 
to the jurors’ connection with the insurance 
company. In the quoted part of the affidavit 
it is said affiant has ‘reasonable grounds for 
believing’ that persons who are interested in 
the company may be among the panel of ju- 
rors called into the jury box. Affiant did not 
set forth what her reasonable grounds were 
and without them the court had no way 
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of determining whether she was justified 
in her belief that persons interested in the 
insurance company would be called into the 
jury box.” (Italics supplied.) 


Obstacles Encountered 


Needless to say, it would be dificult, if 
not impossible, for a plaintiff to comply 
with the suggestions contained in the de- 
cision. As stated above, in large metro- 
politan communities such as Chicago, a 
busy trial lawyer has little chance to learu 
the names of jurors until they are called 
into the jury box, much less to ascertain 
their interests or those of their friends 
and relatives in the lawsuit about to be 
tried. ‘The dilemma, however, docs not 
justify a trial court in finding that a plain- 
tiff establishes good faith by simply filing 
a stock form affidavit based on information 
and belief. 


Although the decision in the Wheeler 
case reversing and remanding the case for 
a new trial was correct on the record, the 
suggestion of the court that the affidavit 
should name the jurors and their connec- 
tions in order to show good faith, is, as 
a practical matter, almost impossible to 
fulfill. In rural communities, where the 
names of the prospective jurors are pub- 
lished long in advance, a trial attorney 
would encounter no. difficulty. 3ut in 
Chicago several hundred jurors are called 
every few weeks, and from this pool fifteen 
or twenty are called just before the trial 
commences. Under such circumstances, a 
litigant or his counsel has no opportunity 
to check or investigate the background 
of a juror and, consequently, cannot file 
an affidavit based on facts. Nevertheless, 
unless the affidavit does contain some facts 
specific enough to show a_ reasonable 
ground for the plaintiff's fear that he will 
not have a fair trial, it is impossible for 
a defendant to file a counter-affidavit to 
show that his alleged fear is groundless. 
As the court points out in the Wheeler 
case, in the absence of some specific facts 
set forth in the affidavit, the trial court 
has nothing before it on which to base an 
intelligent finding of good faith. Sweeping 
conclusions based on information and belief 
cannot possibly show the presence or ab- 
sence of good faith. Although the decision 


recognizes the problem, it fails to advance 
a solution, 


The same difficulty is encountered to 
a greater extent if a plaintiff is permitted 
to file a perfunctory affidavit based on 
information and belief and then to inquire 
into the interests of a juror’s friends or 
relatives in an insurance company not 
a party to the suit. A juror’s close friends 
and relatives may be located all over the 
world. Neither a plaintiff nor a defendant 
could truthfully state whether such friends 
or relatives had any interest or bias in the 
case on trial. Such friends and relatives are 
not interested parties within the strict mean- 
ing of the law. The court so ruled in the 
cases of Moore v. Edmonds, 384 Ill. 535 (at 
553), and St. Clair Housing Authority v. 
Quirin, 379 Tl. 52. 


Early Decisions 


With due respect to the Illinois reviewing 
courts, it seems to the writer that the 
decisions during the last ten years have 
improperly extended what had previously 
been considered a litigant’s right to examine 
jurors on voir dire regarding their interests 
in an insurance company. Prior to 1938, 
the right to bring the name of an insurance 
company not a party to the litigation to 
the attention of the jury had been the 
subject of much controversy. The decisions 
had almost uniformly held it improper at 
any time during the trial to advise the 
jury, either directly or indirectly, that a 
defendant was protected by insurance and 
would not have to respond in damages. 
Such was the holding in the cases of 
Iroquois Furnace Company v. McCrea, 191 
Ill. 340; McCarthy v. Spring Valley Coal 
Company, 232 Ill. 473; Kenny v. Mar- 
quette Cement Company, 243 Ill. 396 at 
404; Mithen v. Jeffery, 259 Ill. 372 at 375. 


Smithers Decision 


In 1938, however, the Illinois Supreme 
Court, in the much discussed case of 
Smithers v. Henriquez, 368 Ill. 588, with 
two dissenting opinions, reviewed the earlier 
Illinois decisions at considerable length and 
held that upon a proper showing of good 
faith jurors might be asked on voir dire the 
following question: 
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“Are you, Mr. Long, or any of you 
gentlemen, interested financially, either as 
stockholders or otherwise, in the American 
Employers Insurance Company ?” 


The inquiry was limited to that particular 
question. The basis for allowing the in- 
terrogatory, so the court said, was to 
enable counsel to exercise the right to 
challenge and prevent an interested juror 
from sitting on the case. The court clearly 
recognized the danger of permitting such 
an interrogatory and emphasized, therefore, 
in no uncertain terms, the prerequisite of 
good faith. The court reaffirmed its pre- 
vious holdings that it was highly improper 
to inform the jury, either directly or in- 
directly, of any relationship existing be- 
tween the defendant and the insurance 
company named in the interrogatory. 


The interrogatory in the Smithers case 
and the decision in that case, like these 
earlier decisions, did not advise or permit 
the jury to be advised, either on voir dire 
or during the trial, that the named insur- 
ance company was defending the case and 
that the defendant would not have to re- 
spond in damages. 


A possible argument may be made that 
jurors are not so gullible at the present 
time as not to know that the particular inter- 
rogatory informed them that the named 
insurance company was defending the case 
and the defendant would not have to re- 
spond in damages. The writer, however, 
does not agree with this argument, and 
does not believe it is quibbling to contend 
that the interrogatory in the Smithers case 
and the interrogatory in the Wheeler case 
are wholly different. A simple inquiring 
of a juror about his financial interests, as 
a stockholder or otherwise, in a named 
insurance company, does not tell the juror 
definitely that the named insurance com- 
pany is defending the litigation or that 
the defendant is insured against liability. 
It is not uncommon for a plaintiff to 
carry accident insurance compensating him 
for injuries in the event of an automobile 
accident. A juror might as reasonably infer 
from the interrogatory that the plaintiff 
was thus protected, as he might infer that 
the defendant was insured. Although the 
Smithers decision may be justified in view 
of the wording of the particular interroga- 
tory, the court, nevertheless, left the door 


wide open and plaintiffs’ attorneys soon 
started driving through it. 


Three years after the Smithers decision, 
the court decided the case of Edwards v. 
Hill-Thomas Lime Company [10 CCH 
AUTOMOBILE CASES 657], 378 Ill. 180. Ap- 
parently appreciating that its rule was full 
of dynamite and subject to perversion, the 
court again specifically pointed out the 
danger of such an interrogatory and 
the right to inquire about an insurance 
company not a party to the litigation. The 
court said, at page 187: 


“We have set out somewhat in detail 
the facts surrounding the examination of 
the jurors and we disapprove the practice 
followed and admonish trial courts that 
such an examination of jurors should only 
be permitted, strictly for the purposes, and 
upon a proper showing, as pointed out in 
the decisions of this court. The rule should 
not be extended, but in all cases should be 
carefully adhered to and followed. This 
is a responsibility conducive to a fair and 
impartial administration of justice, and 
one which the trial courts should not over- 
look or disregard.” 


The next decision was Kavanaugh v. 
Parret [14 CCH Automosire Cases 113], 
379 Ill. 273, in 1942. Here again, the court 
cautioned against enlarging the rule in the 
Smithers case, and held it highly improper 
to inform the jury, either directly or 
indirectly, that a defendant was insured 
against liability: 


“The only effect of the question was 
to advise the jury that the insurance com- 
pany was making the defense and was liable 
for the payment of any judgment rendered.” 

The following year the Supreme Court 
handed down the decision of Moore v. 
Edmonds, supra. The three dissenting 
justices agreed with the conclusion reached 
by the majority on the ground that the 
defendant had estopped himself from object- 
ing to the interrogatories, but disagreed 
strongly with the reasoning of the majority 
opinion, much of which was pure dicta. 


Departure from Smithers Rule 


An examination of the majority opinion 
in the Moore case shows a clear departure 
from the rules, limitations and warnings 
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announced by the court in the Smithers 
case. As heretofore stated, the interroga- 
tory in the Smithers case, which was held 
to be unobjectionable if made in good faith 
and for the sole purpose of enabling counsel 
to exercise the right of challange, permitted 
the jury to be interrogated only as to their 
financial interests as stockholders or other- 
wise in a named company. The three 
interrogatories put to the jury in the Moore 
case were as follows: 

“Have you ever had any connection at 
all with any company that makes a practice 
of defending cases of this kind, or do you 
have any financial interest in such a com- 
pany as that?” (Italics supplied.) 


“Do you have any close friends or 
relatives associated with a company of that 
kind ?” 


“Do any of you have any connection 
with the underwriters, Lloyd’s of London?” 
On page 544 of the decision in the Moore 
case, the court says: 

“Earlier Illinois authorities are exhaus- 
tively reviewed in Smithers v. Henriquez, 
368 Ill. 588. 
cided was whether inquiries to prospective 
jurors upon their voir dire examination, 
apparently in good faith, with the object 
of eliminating interested parties from the 
jury, were so prejudicial as to require a 
reversal. In particular, counsel was _ per- 
mitted to ask if any juror was interested 
in a named insurance company defending 
the action.” (Italics supplied.) 


There, the precise issue de- 


This is an incorrect statement of the hold 
ing in the Smithers case. The court 


obviously misread the interrogatory in the 


Smithers case and misapprehended the de- 
Nothing 
at all was said or intimated in the Smithers 
interrogatory that the particular company 
was defending the action. 


cision based on the interrogatory. 


As a matter of fact, in the Smithers 
decision, the court says, just the opnosite 
of what the majority opinion in the Moore 
case alleges. For example, on page 592 
of the Smithers decision, the court states: 


“The record does not show the employ 
ment of any subterfuge to inform the jury 
that an insurance company was defending 
the suit, or any other improper motive 
or misconduct on the part of plaintiff's 
counsel.” (Italics supplied.) 
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And again, at page 594 in the Smithers 
case, the court, in commenting on the case 
of McCarthy v. Spring Valley Coal Com- 
pany, supra, states: 


“In that case it did not appear that 
the insurance company was. defending the 
suit or interested in the case, and the juror 
was not asked whether he had any interest 
in the company.” 


And at page 596, in commenting on the 
decision in Mithen v. Jeffery, supra, the 
court states: 


“In that case we said: ‘It is not proper 
for an attorney to directly inform a jury 
that a defendant is insured against liability 
in the suit on trial, and, of course, the 
attorney cannot be permitted to accomplish 
the same result indirectly in the examina- 
tion of jurors. It is the right of an 
attorney to ascertain whether a juror has 
any interest in or relation to claims or suits 
of the same character as the one being 
tried, for the purpose of exercising the right 
of peremptory challenge, but that can be 
readily done by an examination which 
would not lead the jury to understand 
that the defendant is insured against lia- 
bility and is without substantial interest 
in the question of damages. The purpose 
of an attorney in making such inquiries as 
were allowed in this case is to inform the 
jury that a defendant is insured, and such 
an examination is improper.’ ” 


These quotations from the Smithers case 


establish beyond doubt that the majority 


opinion in the Moore case was a misappre- 
hension of the Smithers decision and a 
complete departure from the _ limitations 
and prohibitions announced therein. Be- 
cause of the court’s failure to follow its 
own admonitions against an extension of 
the rule which permitted an _ innocuous 
interrogatory to be propounded under cer- 
tain well-defined conditions, it became 
impossible to determine what the law really 
was in Illinois with reference to the ex- 
amination of jurors on voir dire. 


Workable Rule Sought 


One of the primary purposes of counsel 
for the appellant (and, we _ believe, also 
of counsel for the appellee) in the case of 
Wheeler v. Ruwdek was to have the court 
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clarify the confusion and to render a work- 
able rule for the future guidance of trial 
courts and counsel. The appellant sought 
a decision which would cover not only 
cases in which a defendant was fully insured 
but also cases in which the defendant was 
only partially or contingently insured. Un- 
fortunately, the court has again failed to 
hand down a practicable guide. All the 
court has done is to re-emphasize the re- 
quirement of good faith and to suggest 
certain very difficult prerequisites in order 
to establish good faith. 


If, by Herculean efforts, an affidavit 
based on facts, and not on information 
and belief, is filed, the IVheeler decision 
still leaves trial courts and counsel unad- 
vised as to the kind of interrogatory that 
may be put to the jurors. Will it be 
limited to the wording in the Smithers 
interrogatory, or will it be extended to 
the wording in the Moore case, which 
obviously conveys to the jury the informa- 
tion that an insurance company not a party 
to the litigation is defending the case and 
the defendant will not have to pay the 
verdict? Under the present decisions and 
dicta, the answer is in the lap of the gods. 
The writer believes, however, that any 
lawyer who attempts to put to a jury on 
voir dire an interrogatory which differs 
from the specific wording in the Smithers 
case will give hostages to fortune and will 
take chances of having a favorable judg- 
ment reversed. 


Statutory Approach 


A few states have attempted, by statute, 
to cut the Gordian knot by allowing a plain- 
tiff to make a defendant’s insurance com- 
pany a party defendant to the litigation. 
Whether or not this procedure is desirable 
is very debatable. Possibly the answer lies 
in the realm of economics rather than the 
law. It is reasonable to suppose, however, 
that verdicts in cases in which insurance 
carriers are named as party defendants will 
be considerably larger than in cases in 
which the jury does not know that the 
defendant is protected by insurance and 
will not have to respond in damages. The 
unwarranted tendency of juries to mulct 
insurance companies is too well known 
to require comment. In the long run, 
these higher verdicts will result only in 


higher premiums, which will have to be 
paid by the public. Insurance companies 
cannot carry on business at a loss. 


A person injured through the fault of 
another and through no fault of his own 
is entitled, of course, to fair and just com- 
pensation. Such is the established common 
law in every civilized country. But if one 
is injured by reason of his own negligence 
or through no fault of another, there is 
no justifiable reason why he should be 
compensated in damages simply because the 
other person has been foresighted enough 
to protect himself, wholly or partially, by 
insurance. The question of insurance 
coverage should play no part in the verdict 
under our common law. Insurance has 
nothing to do with the merits of the litiga- 
tion or the determination of liability. Lia- 
bility insurance differs materially from life 
insurance, Everyone must die. Life in- 
surance premiums are based, therefore, on 
a fixed sum, which, put at interest over 
a period of time based on mortality tables, 
will pay off the face of the policy. On the 
other hand, premiums on liability insurance 
are based not on the theory that every 
assured will have an accident, but on a 
probability or loss ratio established over 
a period of years. If the loss ratio in- 
creases or verdicts become larger, premiums 
are increased accordingly. We have wit- 
nessed this during the past year. In the 
writer’s opinion, statutes permitting an in- 
surance carrier to be named as a party 
defendant do not solve the problem. Nor 
does the writer believe that the courts are 
so impotent as to require the assistance 
of statutes. 


Practical Solution Advanced 


If a plaintiff's counsel has no ulterior 
purpose, or if he does not seek an unfair 
trial by jurors prone to find against an 
insurance company, he can readily obtain 
a jury which will be fair not only to his 
client but also to his opponent. Notwith- 
standing the criticism of the legal pro- 
fession, we must assume that a fair trial 
is all that counsel for either side desires. 
At least, that is all to which he is entitled. 
Therefore, if the sole purpose of plaintiff's 
counsel is to procure information from 
a juror to enable him to exercise his right 
of challenge, he may easily obtain the 
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desired information by following the sug- 
gestions outlined at page 604 in the 
dissenting opinion rendered by Mr. Justice 
Shaw in the Smithers case: 


“Thus, in the case at bar, had the first 
juror been asked if he was financially inter- 
ested, as a stockholder or otherwise, in 
any corporation and he replied in the 
negative, the plaintiff’s rights would have 
been guarded as effectually as they were 
and the defendant would not have been 
prejudiced. Had he replied in the affirma- 
tive he could have been asked to name 
the kinds of corporations he was interested 
in and if any of them were insurance com- 
panies he could have been asked the names 
of the insurance companies. Numerous 
other methods of cautious approach would 
be instantly apparent to any trial lawyer, 
and good faith requires that some such 
method be followed.” (Italics supplied.) 


There is no escape from the force of the 
foregoing quotation. The suggestions not 
only will eliminate the necessity of filing 
affidavits based on facts which are usually 
impossible to obtain, but also will relieve 
trial courts of the difficult problem of 


deciding whether or not the facts do, in 
truth, establish good faith. Judges are 
human. What might be considered good 
faith by one judge, will fall far short of 
being considered good faith by another 
judge. The suggestions of Mr. Justice 
Shaw eliminate the possibility of favoritism 
and cut short the interminable wrangling 
in chambers regarding the sufficiency of 
affidavits or other proof as to a proper 
showing of good faith. These suggestions 
expedite trials and fully protect both 
litigants. They apply not only to a de- 
fendant who is fully insured but also to 
a defendant who is only partially or contin- 
gently insured. The suggestions may be 
extended to cover close friends or relatives 
of the particular juror. If a juror does 
not know whether any of his close friends 
or relatives are financially interested in any 
way in any corporation, he is not likely 
to be affected by the frame of mind of a 
friend or relative. 


It seems to the writer, therefore, that 
Mr. Justice Shaw has outlined the practical 
approach to this very difficult problem. It 
may not be a complete answer, but at least 
it advances the solution. [The End] 


ee 


Virginia Disqualifies Loan Insurance 


In a hypothetical case, the Virginia Corporation Commission ruled that a 


small loan company cannot require a prospective borrower to take out life insur- 


ance that would discharge the loan in the event of death. The majority opinion 


stated that the soliciting or writing of life insurance constitutes a business other 


than that of making small loans. 


WAA Insurance Work to Continue 


Although the War Assets Administration is scheduled to terminate as a 
disposal agency of government surplus properties by June 30, 1948, there will 


be insurance work to be carried on for years in connection with the disposal 


of plants and equipment leased by the government and real estate sold on the 
installment plan, Grover Edwards, chief of the WAA insurance division, an- 
nounced. Unfinished insurance work developed under WAA will be taken over 
by the Federal Works Agency or some other successor. 
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INSURANCE AS COMMERCE 





Under The Federal Arbitration Act 


By T. J. BLACKWELL . . . of the Miami, Florida, Bar, who 
will be remembered for his earlier contributions to the JOURNAL, 


entitled “Lloyd’s Insurance Contracts as Interstate Commerce,” 
and “The Insurer’s Right to an Autopsy.” 


HE CONGRESS of the United States 

enacted in 1925 a statute’ entitled “An 
Act To Make Valid and Enforceable Writ- 
ten Provisions or Agreements for Arbitra- 
tion of Disputes Arising Out of Contracts, 
Maritime Transactions, or Commerce Among 
the States or Territories or with Foreign 
Nations,” the full impact of which on liti- 
gation involving insurance contract prob- 
lems is yet to be felt. At least, it would 
seem so at this time in view of the decision 
in the S. E. U. A. case? that insurance is 
commerce, 

Congress intended, through the Arbitra- 
tion Act, according to H. R. No. 96, Sixty- 
eighth Congress, First Session, “to make 
valid and enforceable agreements for arbi- 
tration contained in contracts involving in- 
terstate commerce or within the jurisdiction 
of admiralty, or which may be the subject 
of litigation in the Federal Courts.” 


Provisions of Act 


Section 2 of this statute provides that a 
written provision in any maritime transac- 
tion, or a contract evidencing a transaction 
involving commerce, to settle by arbitration 
a controversy arising out of such contract or 
transaction, or the refusal to perform the 
whole or any part thereof, or any agreement 
in writing to submit to arbitration an exist- 
ing controversy arising out of such a contract, 
transaction or refusal, is valid, irrevocable 
and enforceable, save upon such grounds as 
exist at law or in equity for the revocation 
of any contract.® 

Section 3 of the statute provides that if 
any suit or proceeding be brought in any of 

1 Footnotes appear on pages 20-21. 


the federal courts upon any issue referable 
to arbitration under an agreement in writing 
for such arbitration, the court in which such 
suit is pending, upon being satisfied that the 
issue is referable to arbitration under such 
an agreement, shall on application of one of 
the parties stay the trial of the action until 
arbitration has been had in accordance with 
the terms of the agreement, if the applicant 
for the stay is not in default in proceeding 
with such arbitration.‘ 

Whether Section 2 is a limitation upon 
Section 3, is not definitely settled at this 
time. However, there is a strong authority 
for the proposition that these sections should 
be given independent effect, to the extent 
that in any case of which the federal court 
has rightfully taken jurisdiction a stay of 
proceedings may be ordered, under Section 
3, if there exists in the suit any issue of fact 
referable to arbitration under an agreement 
of the parties, in writing, which has not 
been effectively waived, and as to which the 
applicant for stay is not in default. 


Shanferoke Case 


An interesting case discussing the “broad 
interpretation” last referred to is Shanferoke 
Coal & Supply Corp. Vv. Westchester Service 
Corp.° an appeal from an order of the Dis- 
trict Court of the United States for the 
Southern District of New York, denying 
defendant’s motion to stay the action at law 
pending arbitration. Judge Learned Hand 
of the Second Circuit prepared the opinion. 

The suit was brought by Shanferoke, a 
Delaware corporation, against Westchester, 
a New York corporation. The complaint 
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alleged that the defendant had agreed to 
purchase from the plaintiff a large quantity 
of coal to be taken in installments over a 
period of years, and that the defendant, after 
accepting part of the coal, had repudiated 
the contract. The defendant’s answer denied 
a number of the allegations and set up as a 
special defense a clause in the contract which 
provided for arbitration in disputes between 
the buyer and the seller as to the perform- 
ance of any of the terms of the agreement. 
It provided, further, that if arbitration be- 
came necessary and such arbitration failed 
to proceed to a final award, either party 
might apply to the Supreme Court of New 
York for an order compelling the specific 
performance of the agreement in accordance 
with the arbitration laws of the State of 


New York. 


Motion To Stay 


Thereupon, the defendant moved to stay 
the action under Section 3 of the Federal 
Arbitration Act. It supported its applica- 
tion with affidavits that prior to the com- 
mencement of the action defendant had 
notified plaintiff of its readiness to submit 
the dispute to arbitration, but that the plain- 
tiff had refused so to proceed. The District 
Court denied the motion on the ground that 
the arbitration clause related to a proceeding 
in the Supreme Court of New York, and 
that a stay would involve superintendence 
of the arbitration proceedings, which the 
District Court was unwilling to undertake. 

In reversing the District Court, the Cir- 
cuit Court of Appeals said (pages 298, 299): 

“We do not find it necessary to decide 
whether the arbitration clause at bar was 
limited to a proceeding in the state court. 
While it is certainiy possible to read the 
language only as an addition, redundant be- 
cause already providéd by law, and as not 
intended to prevent arbitration elsewhere, 
we are content to treat it as exclusive, as the 
judge did. The District Court could not in 
that event enforce the clause specifically. 
California Prune & Apricot Growers’ Associa- 
tion v. Catz American Co., 60 F. (2d) 788, 85 
A. L. R. 1117 (C. C. A. 9). Without the 
United States Arbitration Act we may as- 
sume that it could not even stay the action 
until arbitration was had in the state court, 
The Atlanten, 252 U. S. 313, 40 S. Ct. 332, 64 
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L. Ed. 586; though Pacific Indemnity Co. v, 
Insurance Co. of North America, 25 F. (2d) 
930 (C. C. A. 9), may be read to the con- 
trary. However, section 3 now specifically 
provides for a stay, and we have only to 
decide whether it covers the situation; that 
is, whether the arbitration .must be in a 
federal court. The decisions in the District 
Courts are divided. 

“It is not necessary, however, to decide 
the point here, because the contract ‘in- 
volved commerce’ as defined by section 1. 
The seller, the plaintiff, was to ship the 
coal on cars f.o.b. Pennsylvania, consigned 
at the buyer’s directions, and, since the 
buyer’s place of business was Yonkers, the 
‘commerce’ concerned was between the states, 

“Again, we scarcely think sufficient the 
objection, which the judge thought vital; 
that is, that a stay may involve some super- 
vision over the arbitration. This was raised 
only to be overruled in Law v. Garrett, supra, 
L. R. 8 Ch. Div. 26, with which we agree. 
The defendant’s right to stay presupposes 
his freedom from ‘default’ at the outset, and 
perhaps also that he shall never default in 
performance. Thus it may from time to time 
be necessary for the court where the action 
is pending to consider how far he has con- 
tinued to perform. Even so, the superin- 
tendence involved is not beyond the compass 
of a court of equity; it does not require de- 
tailed supervision, like the building of a 
house, or the manufacture of some especial 
machine, which is likely to demand repeated 
recourse to the court. 


“The plaintiff further objects that the 
defendant is ‘in default in proceeding with 
such arbitration,’ within the meaning of sec- 
tion 3. True, it has not named its arbitra- 
tor, but in its answer and moving affidavits 
has merely expressed its willingness to sub- 
mit to arbitration. This appears to us 
enough. It was the plaintiff who declared 
the contract to be at an end; and with that 
the defendant was contented. If the plain- 
tiff meant to proceed further and enforce a 
claim for damages, the initiative rested upon 
it; it should have named the first arbitrator. 
If it did not but sued instead, it was itself 
the party who fell ‘in default in proceeding 
with such arbitration,’ not the defendant. 


... The stay should be granted, but the 
District Court will be free without the leave 
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of this court to vacate it at any time, should 
it appear that the defendant is in default in 
proceeding with the arbitration.” 


Supreme Court Ruling 


The United States Supreme Court re- 
viewed the Shanferoke case, on certiorari,° 
and affirmed the Circuit Court’s decision. 
The Supreme Court stated that it was un- 
necessary to decide whether the contract 
should be construed to preclude the bringing 
of a suit in the federal court to compel spe- 
cific performance of the agreement to arbi- 
trate, because the District Court was required 
only to stay the proceedings. Mr. Justice 
3randeis, speaking for the Court, said: 

“Section 3 of the United States Arbitra- 
tion Act provides broadly that the court 
may ‘stay the trial of the action until such 
arbitration has been had in accordance with 
the terms of the agreement.’ We think the 
[Circuit] Court of Appeals was clearly right 
in concluding that there is no reason to 
imply that the power to grant a stay is con- 
ditioned upon the existence of power to 
compel arbitration in accordance with Sec- 
tion 4 of the Act. Marine Transit Corp. v. 
Dreyfus, 284 U. S. 263, 274, 76 L. Ed. 282, 
288, 52 S. Ct. 166, is not to the contrary. 
There is, on the other hand, strong reason 
for construing the clause as permitting the 
federal court to order a stay even when it 
cannot compel the arbitration. For other- 
wise, despite congressional approval of ar- 
bitration, it would be impossible to secure a 
stay of an action in the federal courts when 
the arbitration agreement provides for com- 
pulsory proceedings exclusively in the state 
courts; since only in exceptional circum- 
stances may a state court enjoin proceedings 
begun in a federal court. See Central Nat. 
Bank v. Stevens, 169 U. S. 432, 42 L. Ed. 
807, 18 S. Ct. 403. Compare Section 265 of 
the Judicial Code, U. S. C. title 28, Section 
379; Kline v. Burke Constr. Co., 260 U. S. 226, 
67 L. Ed. 226, 43 S. Ct. 79, 24 A. L. R. 1077.” 


Types of Contracts Covered 


Agostini Brothers Building Corporation v 
United States on Behalf of and for Use of 
Virginia-Carolina Electrical Works, Inc.," was 
an action under the Miller Act by a sub- 
contractor against the 


contractor (and 
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surety) to recover for labor and materials 
furnished in the construction of a govern- 
ment building. The District Court denied 
the defendant’s motion to stay proceedings 
until arbitration could be had pursuant to 
the terms of the existing contract between 
the parties, on the ground that since the 
contract did not involve a maritime transac- 
tion or a transaction in commerce, as that 
term is defined in Section 2 of the Arbitra- 
tion Act, a stay of the proceedings was not 
authorized. But this ruling was reversed in 
appeal, Judge Parker, for the Fourth Cir- 
cuit, saying: 


“ur 


There can be no. question that, under 
language of this section, defendants were 
entitled to the stay asked. The court below 
was of opinion, however, that the broad 
and general language used should be held 
to be limited to the class of cases in which 
Congress had legislated as to the validity of 
arbitration agreements by Section 2 of the 
Act, 9 U. S. C. A. Section 2, which provides: 
‘A written provision in any maritime trans- 
action or a contract evidencing a transaction 
involving commerce to settle by arbitration 
a controversy thereafter arising out of such 
contract or transaction, or the refusal to per- 
form the whole or any part thereof, or an 
agreement in writing to submit to arbitra- 
tion, an existing controversy arising out of 
such a contract, transaction, or refusal, shall 
be valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in 
equity for the revocation of any contract.’ 
“We see no reason to thus limit the plain 
meaning of the general language used in 
Section 3. Congress gave its approval to the 
principle of arbitration by the enactment of 
the statute (Shanferoke v. Westchester Serv- 
ice Corp., supra ;) and it manifestly in- 
tended to exercise its full power in furtherance 
of the principle. The statute was entitled 
‘An Act to make valid and enforceable 
written provisions and agreements for arbti- 
tration of disputes arising out of contracts, 
maritime transactions, or commerce among 
the States or Territories or with foreign 
nations.’ . . . As introduced into Congress, 
Section 2 of the act provided for the validity 
and enforceability of arbitration agreements 
‘in any contract or maritime transaction or 
transaction involving commerce.’ The Sen- 
ate Committee struck the word ‘contract’ 
from the section and rewrote the language 
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in its present form, so as to cover only mari- 
time transactions and transactions involving 
interstate and foreign commerce. Senate Re- 
port No. 536, 68th Congress; Zip Mfg. Co. v. 
Pep Mfg. Co., D. C., 44 F. 2d 184. This was 
evidently done because it was realized that 
Congress had no power to legislate with 
respect to the validity of contracts generally 
but only as to the validity of those which 
related to matters subject to its control.” 


In Donahue v. Susquehana Collieries Com- 
pany® the denial of the defendant’s applica- 
tion for stay of trial and all other proceedings 
pending arbitration pursuant to the provi- 
sions of an employment contract, was held 
to be an “appealable order.” In reversing the 
lower court for refusing to grant the stay, 
Judge Goodrich, speaking for the Third 
Circuit, said: 

“The second question is whether Section 
3 of the Act, which provides for a stay of 
proceedings in a lawsuit until arbitration 
proceedings have been had, is limited to the 
contracts and transactions described in Sec- 
tion 2. This is the question on which the 
parties have expended the bulk of their am- 
munition. The title and the first three sec- 
tions of the statute are set out in the note 
for clearer understanding of this narrow 
but important point. 


“The title of the Act suggests, though of 
course it does not compel, the conclusion 
that the provisions of the statute are applica- 
ble to three kinds of things: (1) contracts, 
(2) maritime transactions and (3) com- 
merce, interstate and foreign. The first sec- 
tion defines maritime transactions and 
commerce. Then the second section pro- 
ceeds to lay down a rule of substantive law 
regarding the validity of an agreement for 
arbitration in case of any maritime transac- 
tion or a contract evidencing a transaction 
involving commerce. Congress was here 
making a rule concerning subject matter 
within its own constitutional legislative author- 
ity. It was not seeking to confer validity to 
arbitration agreements generally, a matter 
outside the scope of federal powers. Instead 
it picked out two important classes of 
transactions within the federal legislative 
domain and declared the effect of arbitration 
clauses in agreements concerned therewith. 


“Then in Section 3, the statute deals with 
the conduct of suits, in federal courts, again 
a subject matter of congressional power. 


The language becomes general: ‘any suit or 
proceeding,’ upon ‘any issue referable to 
arbitration under an agreement in writing 
for such arbitration’ are the words. Con- 
gress is not limited, in legislating as to law 
suits in federal courts, to those suits involv- 
ing matters where the substantive rights of 
the parties may be controlled by federal 
legislation. The generality of the language 
used in the statute does not suggest any self- 
imposed limitation. Nor do we think that 
the ‘congressional approval of arbitration’ 
should be so limited by implication, by a 
grudging type of construction carried down 
from the days of judicial hostility to all 
arbitration agreements. We think it clear 
that the provisions of Section 3 are not to 
be limited to the specific instances dealt 
with in Section 2.” 


Employment Contracts Exempt 


In the case of Gatliff Coal Company v. 
Cox* it was held (1) that under Kentucky 
law parties may not by contract deprive 
themselves of the right to resort to the 
courts for the settlement of controversies 
which have not already arisen, and (2) that 
the Federal Arbitration Act does not apply 
to employment (labor) contracts. Judge 
Hamilton, for the Sixth Circuit, stated: 


“Tt is the law in Kentucky that an agree- 
ment between parties to a contract to arbi- 
trate all of the disputes thereafter to arise 
thereunder is invalid and unenforceable as 
constituting an attempt to oust the legally 
constituted courts of their jurisdiction and 
to set up private tribunals, but that if the 
matter to be submitted to arbitrators was 
the mere finding of fact or facts, the deter- 
mination of which is essential to the accrual 
of the cause of action itself, such arbitration 
or finding becomes a condition precedent to 
the right to sue and is therefore not within 
the general rule. The provision for arbitra- 
tion in the case at bar, being one to cover 
all disputes thereafter arising under the con- 
tract and not being confined to the ascer- 
tainment of a fact essential to the existence 
of the cause of action itself, comes clearly 
within the Kentucky general rule that it is 
not binding upon either party. Appellee 
therefore in the establishment of his case 
was not called upon to prove that he had 
submitted or offered to submit his claim to 
the method of arbitration provided in the 


{uUnraneeeverveegoneesenoevorneentsenenrescaneen vena evs vnvecceueegencaesenvccesaeeeunadeteccd mtceracaeevenoenanvvescnsssoeetoceverestzovgrrnvsececstvssateuecseveracooesetvetenvernseeencunevsaareccassvereronenesveneuengnsvenescrrnacvas vey isdnnievenitnna 


PAGE 18 


ILJ—JANUARY, 1948 





tmnt 


Sec 
Act 
in ¢ 
whe 
exc 
Act 
hav 
cout 
the 
Arb 
cont 
The 
tain 
It 
for { 
Suge 
poin 
statu 
may 
juris 
will 
as d 
such 
acco 
an a 
ment 
an a 
pass¢ 
tion 
recog 
ative 
forun 
prope 
court 
“A 
outa 
tion ; 
of th 
electe 
the a 
obtai 
while 
forwa 


Martner 


INS 


itt 


HOON ESAUEALD UNL EN EATEN EAU T EVA OU DATASET AAA PEAEHAANAHANTAHAAAANNNATHAANNTHHateHAAEAAAANANHNNN ANNU aa eN eat et eaten ea aNNN NNT UUENDTTeNOADONENLaNH TON ONHPRRDOOEA DOONEY 


contract on which he sues. Continental In- 
surance Company v. Vallandingham, 116 Ky. 
287, 76 S. W. 22, 105 Am. St. Rep. 218; Json 
v. Wright, Ky., 55 S. W. 202; Gaither v. 
Dougherty, Ky., 38 S. W. 2; Jones v. Jones, 
229 Ky. 71, 16S. W. 2d 503. 


“ 


... The case of Donahue v. Susquehanna 
Collieries Co., 3 Cir., 138 F. 2nd 3, applied 
the Arbitration Act to a suit on the contract 
of an employee to recover amounts alleged 
to be due for overtime work which he 
claimed by virtue of the Fair Labor Stand- 
ards Act of June 25, 1938, 29 U. S. C. A,, 
Section 201 et seg. While the title to the 
Act and Sections 1 and 3 are set out in full 
in a footnote to the opinion, the court no- 
where in its opinion refers to the statutory 
exception. The point that the Arbitration 
Act excluded employment contracts must not 
have been called to the attention of the 
court. In any event, if there be implicit in 
the court’s decision a conclusion that the 
Arbitration Act is applicable to employment 
contracts, we find ourselves in disagreement. 
The orders of the district court are sus- 
tained.” 


It will be noted that Judge Hutcheson, 
for the Fifth Circuit, in the case of American 
Sugar Refining Company v. The Anaconda,” 
pointed out (1) that in the absence of a 
statute authorizing them to do so, parties 
may not by private agreement oust the 
jurisdiction of the courts; (2) that courts 
will not construe an arbitration agreement 
as divesting the court of jurisdiction unless 
such construction is inevitable; and (3) that 
according to settled law, in the absence of 
an applicable statute, an arbitration agree- 
ment cannot be recognized as a defense to 
an action at law. The Arbitration Act was 
passed to provide for maintaining jurisdic- 
tion of the court, and at the same time to 
recognize arbitration agreements as affirm- 
ative defenses to the extent of providing a 
forum for their specific enforcement, in a 
proper case. By way of conclusion, the 
court said: 

“Appellant’s act, in electing to sue with- 
out adverting to or declaring on the arbitra- 
tion agreement, was an attempted repudiation 
of the agreement, and while appellee, if it 
elected to hold to it, had the right to plead 
the agreement to arbitrate as a defense, to 
obtain its enforcement, and to stay the suit 
while the arbitration proceedings were going 
forward, the agreement did not oust the 


jurisdiction of the court to entertain the 
suit. It did not give appellee the right to 
have the suit dismissed. The judgment dis- 
missing the suit was wrong. It is reversed, 
and the cause is remanded for further and 
not inconsistent proceedings.” 


Scope of Act 


Nevertheless, the United States Supreme 
Court has not at any time directly held that 
a controversy involving neither commerce 
nor a maritime transaction, but presenting 
an agreement for arbitration under state 
law, comes within the Federal Arbitration 
Act in the event the case, by reason of diversity 
of citizenship, is in a federal court. To state 
differently, the decision of Judge Nields of 
the District Court of Delaware, in Zip 
Manufacturing Company v. Pep Manufactur- 
ing Company," has not been distinctly over- 
ruled. There it was held that an agreement 
to determine the question by arbitration re- 
lated to a “controversy involving neither 
commerce nor a maritime transaction,” and 
was not enforceable under the Federal Ar- 
bitration Act. 


Unsettled Issue 


It has been held in many jurisdictions, in 
a long line of cases, that a clause in a con- 
tract providing that all disputes in connec- 
tion therewith be submitted to arbitration 
for full determination is not a permissible 
arbitration clause. Respectable authorities 
hold that executory contracts, operative 
prospectively, would, if given effect oust the 
courts of jurisdiction, and hence are in- 
valid.” This, too, is a point not yet fully 
settled with respect to federal arbitration, 
as it possibly involves an application of the 
rule alluded to in the Erie case.” 


It was held in Hamilton v. The Liverpool 
& London & Globe Insurance Company™ (1) 
that a stipulation in a policy of insurance, 
not ousting the jurisdiction of the courts, 
but leaving the general question of liability 
for loss to be determined judicially and 
simply providing a reasonable method of 
estimating and ascertaining the amount of 
loss, is valid; and (2) that where the insurer 
defendant has requested in writing, and the 
plaintiff, the insured, has declined, the ap- 
praisal provided for in the policy, the plain- 
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tiff cannot maintain an action for the loss. 
If that decision, handed down long prior to 
the enactment of the Arbitration Act, is 
still sound, it would seem that arbitration is 
not wholly a procedural matter in all cases. 
When by contract it is made a condition 
precedent to action at law, the controlling 
rules are to be found in the laws of state of 
the contract under the Erie case, rather than 
under the Federal Arbitration Act, where 
neither commerce nor a maritime transac- 
tion is involved.” 


Be that as it may, Section 4 of the Arbi- 
tration Act specifically provides that a party 
aggrieved by the alleged failure, neglect or 
refusal of another to arbitrate under a writ- 
ten agreement for arbitration, may petition 
any court of the United States which, save 
for such agreement, would have jurisdiction, 
under the judicial code at law, in equity or 
in admiralty, of the subject matter of a suit 
arising out of the controversy between the 
parties, for an order directing that such 
arbitration proceed in the manner specified 
in the agreement. This section also provides 
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for the trial of issues that may be raised 
with respect to the validity vel non of the 
agreement, and sets forth that if the making 
of the arbitration agreement or the failure, 
neglect or refusal to perform the agreement 
be in issue, the court shall proceed sum- 
marily to the trial and determination of that 
issue, providing for submission of the issue 
to a jury, if jury trial be demanded. 


Conclusion 


As noted at the outset of this article, insur- 
ance is commerce under the S. E. U. A. 
decision. The writer believes, accordingly, 
that in federal court cases growing out of 
insurance contracts which contain arbitra- 
tion provisions the Arbitration Act may be 
invoked defensively and a stay of proceed- 
ings may be had without a waiver of other 
defenses and without conceding liability 
either in whole or in part. On such a basis, 
some of the perils of jury issues, from the 
insurer’s standpoint, may be avoided. 


[The End] 


FOOTNOTES 


1 February 12, 1925. Chapter 213, 43 Statutes 
883, 9 USCA 1, et seq. 

2U. 8. v. South-Eastern Underwriters Associa- 
tion [5 CCH Fire and Casualty Cases 194], 322 
U. S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440, 1474. 

39 USCA 2, 

49 USCA 3. 

570 F. (2d) 297. 

¢293 U. S. 449, 55 S. Ct. 313, 79 L. Ed. 583. 
If the plaintiff in an action on a contract con- 
taining an arbitration clause brings suit and 
the defendant answers the complaint on the 
merits, without relying on the arbitration 
clause, the conduct of the parties may amount 
to a waiver of arbitration, according to Fernan- 
dez v. Golodetz (CCA-2), 148 F. (2d) 625, 161 
A. L. R. 1420. See annotation 117 A. L. R. 308, 
161 A. L. R. 1429. 

7142 F. (2d) 84. 

8138 F. (2d) 3, 149 A. L. R. 271. See also 
Watkins v. Hudson Coal Company, 54 F. Supp. 
953; aff'd 151 F. (2d) 311; cert. denied in Hud- 
son Coal Company v. Watkins, 66 S. Ct. 522, 
327 U. S. 777, 90 L. Ed. 1005; rehearing denied 
327 U. S. 816, 66 S. Ct. 701, 90 L. Ed. 1039. 

© 142 F. (2d) 876. But construction of the con- 
tract for a determination as to what questions 
the parties thereto have agreed to submit to 
arbitration is for decision by the court rather 
than by the arbitrators. As was said by Judge 
Mahoney in B. Fernandez v, Rickert Rice Mills, 
119 F. (2d) 809, 814, 136 A. L. R. 351: ‘‘To allow 
the arbitrators conclusively to decide what ques- 
tion was submitted to arbitration is to allow 
them finally to determine the extent of their 
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own jurisdiction. If the parties intended that 
the arbitrators should have the power finally to 
decide’ what was to be submitted to them, there 
is no objection to their doing so, but the courts 
do not readily infer such an agreement.’’ See 
also Texoma Natural Gas Company v. Oil Work- 
ers International Union, 58 F. Supp. 132; aff'd 
146 F. (2d) 62 (CCA-5); cert. denied 324 U. &. 
872, 89 L. Ed. 1426, 65 S. Ct. 1017; rehearing 
denied 325 U. S. 893, 89 L. Ed. 2004, 65 S. Ct. 
1183. 

1 138 F. (2d) 765; aff'd in Barge ‘“‘Anaconda” 
and Smith-Rowland Company, Inc., Petitioners 
v. American Sugar Refining Company, 321 U. S. 
758, 64S. Ct. 620, 88 L. Ed. 1057. 

1144 F, (2d) 184. 

12226 A. L. R. 1077, 1385 A. L. R. 79. But see 
Red Cross Line v, Atlantic Fruit Company, 264 
U. S. 109, 44 S. Ct. 274, 68 L. Ed. 582. 

#3 Brie Railroad Company v. Harry J. Tomp- 
kins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 
114 A. L. R. 1487. This case holds that the 
phrase ‘‘laws of the several states’’ in Section 34 
of the Federal Judiciary Act, Chapter 20, 28 
USCA 725 (September 24, 1789), providing that 
the laws of the several states, except where the 
Constitution, treaties or statutes of the United 
States otherwise require or provide, are to be 
regarded as rules of decision in trials at com- 
mon law in the courts of the United States in 
eases where they apply, cannot constitutionally 
be construed as excluding in matters of general 
jurisprudence the unwritten law of the state as 
declared by its highest court, and saying that 
there is no Federal common law. 
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14136 U. S, 242, 34 L. Ed, 419. The matter of 
a contractual right to arbitration may be raised 
by counterclaim, according to Madison, etc. v. 
Frank Ix & Sons, Inc., 10 Federal Rules Service 
12b34. However, where the defendant in a 
contract action filed an answer and counter- 
claim without specifying that he relied upon 
the arbitration clause in the agreement, and 
waited until the eve of trial to move for a stay 
of the action, the trial judge had discretion to 
deny the motion. Fernandez v, Golodetz, supra. 

4 One commentator has observed that, ‘‘as it 
now stands, the case law in regard to the va- 
lidity of general arbitration clauses is confused 
in statement and theory, poorly reasoned, arbi- 
trary, and not well designed to accomplish a 
useful purpose.”’ And in McCullough v. Clinch- 
Mitchell Construction Company, 71 F. (2d) 17, 
Judge Stone remarked: ‘‘It can hardly be said 
that the decisions as to the validity of provi- 
sions in contracts for arbitration of disputes 
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between parties thereto are in a very satisfac- 
tory condition."’ 

The following annotations may be of interest: 
Validity of agreements to arbitrate disputes 
generally as condition precedent to bringing of 
action, 26 A. L. R. 1077; Validity of agreement 
to arbitrate pending action, 42 A. L. R. 727: 
Validity of contractual stipulation to submit dis- 
putes to arbitration in foreign jurisdictions, 93 
A. L. R. 1073; Severability of invalid arbitra- 
tion provisions of contract, 90 A. L. R. 1305; 
Appraiser’s award in insurance cases as sub- 
ject to attack because appraiser had previously 
acted for party naming him, 104 A. L. R. 563; 
Scope of arbitration, 112 A. L. R. 873; Failure 
of arbitrators to make award within specified 
time limit, 154 A. L. R. 1392; As to the waiver 
of arbitration provisions in a contract, 117 
A. L. R. 301; As to validity of agreement to 
submit all future questions to arbitration, 135 
A. L. R. 79; As to waiver of arbitration pro- 
visions in contract, 161 A. L. R. 1426. 
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Court Orders Issuance of Agent's License 


Commissioner McCormack’s refusal to issue a license to Odle to write in- 
surance as agent for the Motor Insurance Corporation was recently overruled by 
the Tennessee Supreme Court. The right of an aggreived party to petition thi 
court in such cases is given by Tennessee statutes. The Commissioner had re 


fused to issue the license, in part, because the plan of insurance to be written was 
“Tilegal.” The court declared: “We think it manifest from a reading of the Com- 


missioner’s opinion 


that his refusal to issue Odle a license is a belief that at 


sometime in the future he will violate this ruling of this department ... With 
great deference to the Commissioner, we cannot hold that he is justified in re- 
fusing a license based upon a presumption that the applicant will violate the law 


or a rule of the Insurance Department 


Finally, it is insisted that the plan 


of writing insurance bv the M. I. C. is unlawful in that it is monopolistic; 
we pretermit the question of the legality of the plan for the following reason: if 
the plan of insurance of the M. I. C. is illegal, as counsel for the Commissioner 


contends, he has it in his power to foreclose every issue presented on this appeal 


by at once revoking the M. I. C.’s license to write insurance in Tennessee.” 
R. Fred Odle v. James M. McCormack, Commissioner of Insurance and Banking, 


Tennessee Supreme Court, December 8, 


The Cost of Underinsuring 


1947, 


It is said that property damage from the September Gulf hurricane will total 


approximately $10,000,000, but that the insurance cost will be but $4,000,000. Part 
of this discrepancy can be accounted for by the separation by companies of water 
and windstorm damage, but an exceedingly large proportion was due to under- 
insurance. The Mississippi Coast Underwriters Association recently passed a 
resolution commending company and independent adjusters: alike for their un 


tiring efforts in the settlement of losses. 
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i’ HAS LONG BEEN the settled law in 
practically all jurisdictions that something 
nore. than mere ownership of a motor 


\ vehicle is necessary to render the owner 
a for the negligence of one who is per- 
mitted to use it. (Blashfield’s Cyclopedia of 
Automobile Law, Volume 2, Section 5, 
page 1320.) 


There is, however, a well-recognized ex- 
ception to this general rule: where the 
owner lends or entrusts an automobile to 
a person who is incompetent to operate it 
or so heedless or reckless as to render it a 
dangerous instrumentality, the owner is 
liable if he knows of such person’s incompe- 
tence or of his character and_ habits. 
(Mitchell v. Churches, 206 Pac. 6, 119 Wash. 
3947, 36 A. L. R.. 1132, and cases cited.) 

, 


‘, The general rule, as stated above, neces- 
sarily arises from decisions holding that an 
automobile is not per se an inherently 
dangerous instrumentality; hence, the doc- 
trine applied to what is often termed an 
inherently dangerous instrumentality, to the 
effect that the owner is under a non-delega- 
ble duty to see that care is exercised in its 
use, cannot be applied to automobiles. 
(Loyd v. Herrington, 178 S. W. (2d) 694 
(Tex. Civ, App.); 182 S. W. (2d) 1003 (S. 
Ct.).) 


Basis for Exception 


The exception is based upon the general 
experience that an automobile may and 
does become dangerous when negligently 
operated, (Mullen & Haynes v. Crisp, 268 
S. W. 576.) Further, liability may be 
predicated upon the act of the master in 
entrusting an automobile in bad repair to 
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another so as to render it a dangerous 
instrumentality. (Russell Construction Com- 
pany v. Ponder [22 CCH AUTOMOBILE CAsEs 
717], 186 S. W. (2d) 233.) 

The occasion for this article is the well- 
considered and enlightening opinion by the 
United States Circuit Court of Appeals for 
the Fifth Circuit, speaking through Justice 
Lee, in the case of Murray v. Pasotex Pipe 
Line Company [27 CCH AvuTOMOBILE CasEs 
428], 161 F. (2d) 5. The court reversed the 
decision of the United States District Court 
for the Western District of Texas granting 
a peremptory instruction in favor of the 
defendant. In so doing, it remanded the 
case for a general new trial even though it 
discussed only one feature of the case upon 
which reversal was sought—liability for the 
negligent entrustment of a company truck 
to an habitual drunkard. 


Entrustment of Truck to Drunkard 


The facts in the Murray case, briefly 
stated, were that an employee of Pasotex 
Pipe Line Company, while under the in- 
fluence of intoxicating liquor, drove a truck 
belonging to the company over a seven-inch 
curb and thirty feet of sidewalk, through 
the wall of a hotel and into the ladies’ rest- 
room, and struck Mrs. Murray, who was 
at the time preparing to take a bath. This 
suit was filed to recover damages for the in- 
juries sustained by Mrs. Murray. Plaintiff 
based his wife’s claim against the Pasotex 
Company upon three theories of negligence: 
(1) that Chenoweth’s negligence was de- 
fendant’s negligence, as he was on business 
for the defendant at the time; (2) that the 
defendant was negligent in entrusting its 
truck to Chenoweth, whom defendant knew 
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or should have known to be an habitual 
drunkard; and (3) that defendant was neg- 
ligent in permitting the accelerator of the 
truck to become and remain defective. The 
trial judge, at the close of plaintiff's case, 
directed a verdict for the defendant on the 
ground that the evidence was insufficient to 
sustain any one of the three theories of 
negligence. 


RNR Ry RETS 


me 


The Circuit Court held that evidence 
showing that one of Chenoweth’s fellow 
employees had complained of Chenoweth’s 
constant drunkenness to the District Super- 
intendent, was sufficient to raise the issue 
for the jury. Chenoweth made no denial 
that he drank whiskey habitually, saying in 
response to many questions that he had no 
idea how much liquor he consumed in the 
course of a month or a year. It was thought 
that under the law and decisions such as 
the Bland and Slaughter cases, infra, which 
will be hereinafter discussed, proof of prior 
acts of reckless driving on the part of Chen- 
oweth, as well as his general reputation as 
an habitual drunkard, should have been ad- 
mitted in evidence. The trial court refused 
to permit the introduction of the evidence, 
and the Circuit Court failed to discuss it, 
apparently because it did not regard the 
action necessary in view of the sufficiency 
of the other evidence to raise a jury issue. 
On retrial of the Murray case, the jury re- 
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turned a verdict for $35,000 in favor of the 
plaintiff. 


Respondeat Superior Not Involved 


It must be borne in mind that this is 
an exception creating liability in cases where 
the circumstances do not warrant the ap- 
plication of the doctrine of respondeat 
superior. (Meers v. McDowell, 62 S. W. 
1013, 110 Ky. 926, 53 L. R. A. 789.) 


As tersely stated by Judge Lee in the 
Murray case, supra, quoting from the Texas 
case of Worsham Buick Company v. Isaacs, 
56 S. W. (2d) 288: 


“Neither the question of agency, nor 
whether at the time [Chenoweth] 
was acting within the scope of his employ- 
ment, is involved, but the question is: Did 

[the appellee] owe any duty to 
individuals who might be upon or traveling 
over highways, to exercise reasonable care 
to see to it that [he] to whom it entrusted 
its car for use upon the public highways 

[was a] competent sober driver? We 
think [the appellee] did owe such duty, and 
if, through its failure to discharge same, 
[Chenoweth] was permitted to . . . [use] 
its car, and becoming drunk, by reckless 
abandoned driving [the appellee] 
would be liable.” 


General Reputation Rule 


To quote from the Murray opinion: 

“The Texas Court of Civil Appeals has 
approved the extension of this liability to 
a situation where the owner might rea- 
sonably have anticipated the incompetent 
driving.” 

Reference is made in the footnotes to the 
Texas case of Allen v. Bland, 168 S. W. 35. 
In the Bland case, the court held that the 
issue of the driver’s incompetency was 


Mr. Watts has specialized in negligence 
and insurance cases for some seventeen 
years in Odessa, Texas. An extremely 
able trial attorney, he has obtained some 
extremely large verdicts in such cases. 
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raised by testimony that on at least two 
occasions the witness had met the driver 
along the public road, and that the driver 
had refused to yield any part of the road. 


This type of reasoning seems to be well 
supported by decisions from other jurisdic- 
tions. In fact, the Supreme Court of Mis- 
sissippi held in 1933 that a person who has 
the general reputation of an habitual drunk- 
ard is an incompetent within the meaning 
of the rule. (Slaughter v. Holsomback, 166 
Miss. 643, 147 So. 318, 100 A. L. R. 925.) This 
decision and others of like import find 
much support under Section 390 of the 
American Law Institute’s Restatement of 
the Law of Torts, entitled “Chattel for Use 
by a Person Known to be Incompetent”: 


“One who supplies directly or through 
a third person a chattel for the use of 
another whom the supplier knows, or from 
facts known to him should know, to be 
likely, because of his youth, inexperience, 
or otherwise, to use it in a manner involving 
unreasonable risk of bodily harm to himself 
and others whom the supplier should expect 
to share in or be in the vicinity of its use, 
is subject to liability for bodily harm caused 
thereby to them.” 


In Comment Note A, it is stated that 
this rule determines the liability of one who 
supplies a chattel for another’s use, irre- 
spective of whether the chattel is to be used 
for the purpose of the supplier’s business or 
for other purposes which are to the supplier’s 
advantage, or, on the other hand, for pur- 
poses personal to those who are to use the 
chattel and of advantage only to them. 


It is not sufficient, however, to prove 
that the owner had knowledge merely that 
on one occasion the driver became intoxi- 
cated or had an accident or drove recklessly. 
One of the Courts of Appeal in Louisiana 
said that so to hold would unjustly deprive 
the owner and non-owner of use of the car 
for pleasure, recreation and the benefits to 
which every citizen of this country is ac- 
customed, if not in a sense entitled. (Davts 
v. Shaw, 142 So. 301.) 


The above decision, in the writer’s opinion, 
is supported by the general recognition that 
but few automobile drivers can boast a rec- 
ord of no accidents and, perhaps, that all 
of us have at times violated the law of the 
road by speeding, cutting corners, etc. The 
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writer does not feel, however, that the 
“general reputation” rule is in conflict with 
this decision; a man’s general reputation is 
not built upon isolated instances of conduct 
but upon his over-all record, and, as such, 
is a safe rule of evidence upon which to 
predicate the liability of the owner. 


Who Is Incompetent? 


The term, “incompetent person,” as used 
by the courts generally, applies to one 
incompetent because of physical or mental 
disability and impairment, such as children 
of tender age or physical weakness, insane 
persons and blind or crippled persons, and 
to persons whose mental or physical qualities 
are so impaired normally, or by alcohol or 
other intoxicants, that they are incapable 
of properly operating a motor vehicle. 
(Davis v. Shaw, supra.) 


Judge Lee, in the course of the Murray 
opinion, stated: 


“The danger inherent in entrusting a 
motor vehicle to a drunken driver has been 
expressed by the Court of Appeals of Ken- 
tucky in these words: 


“‘Tt is a matter of common knowledge 
and observation, if not experience, that 
excessive use of intoxicants either benumbs 
the sensibilities or so stimulates the faculties 
that in either event it brings about a 
condition interfering with the normal func- 
tioning of volitional and reflex powers, 
thereby rendering the user incapable of 
responding in action with a readiness con- 
sistent with careful operation of a motor 
vehicle, It is likewise a matter of common 
knowledge that a drunken driver is ordi- 
narily reckless, heedless, and indifferent to 
the consequences of his acts; and the same 
care and caution that causes people generally 
to refuse or hesitate to enter an automobile 
as either a guest or a passenger with such 
a driver should be exercised in entrusting 
such vehicle to him.’” 


In this connection, it must ever be borne 
in mind that the focus of tort law is the 
adjustment of relationships between indi- 
viduals. The quality of the adjustment— 
that is, the determination of liability or 
immunity—must take into consideration 
(1) a uniform fairness to all individuals, and 
(2) the prevention of recklessness and neg- 
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ligence calculated to injure individual rights 
and society as a whole. 

Tort law has become of increasing im- 
portance yearly. The Commission on the 
Administration of Justice in New York 
State reported in 1934 that seventy-two 
percent of the total law issues on the Su- 
preme Court calendars for the first fall 
term of 1930 were negligence issues. (Shul- 
man and James, Cases and Materials on 
Torts, page 621.) While the figures are not 
available to the writer, the percentage of 
negligence cases in Texas is probably as 
high, if not higher. 


Extension of Doctrine 
to Third Persons 


Confronted, then, with a problem of such 
pressing importance to the bar and _ to 
laymen alike, the writer feels justified in 
digressing from precedent to consider a 
question apparently of first impression in 
American jurisprudence: Can the doctrine 
of liability imposed in master-and-servant 
cases for negligence in failing to exercise 
reasonable care in the selection of com- 
petent servants, be extended to impose lia- 
bility upon a master in behalf of a third 
person injured by a servant whom the 
master knows, or in the exercise of reasona 
ble and ordinary care should know, is in- 
competent to operate a motor vehicle, even 
though the vehicle involved ts owned by 
the servant? 

The writer having served as counsel for 
plaintiff in so many cases, his viewpoint 
may be prejudiced. Nevertheless, his answer 
is “Yes.” The Texas decisions seem to 
justify this answer. 

It has long been the established law of 
Texas that in determining the question of 
liability of the master under the doctrine 
of respondeat superior, the question of 
whether the motor vehicle involved in the 
wreck is owned by the servant or by the 


master, is of no importance whatsoever. 


Liability hinges upon the servant’s use of 
his own vehicle with the master’s express 
or implied consent in the furtherance of the 
master’s business. (American National Insur 
ance Company v. Deake, 95 S. W. (2d) 370, 
107 A. L. R. 409.) 


How, then, can we say that a master has 
a greater duty to his own servant in the 
selection of competent fellow servants than 
he has to the general public or, to a third 
person? 

If the master knows or if his servant's 
general reputation (for instance, his being 
an habitual drunkard) is so bad that the 
master should know, that the servant is in- 
competent and is using his own vehicle upon 
the public highway for the master’s benefit 
with the master’s implied knowledge and 
consent, does not the master have a duty to 
discharge the servant in order to take such 
steps as are within his power to keep intoxi- 
cated drivers from the highways? 


Suppose an incompetent servant, on the 
highway in his own vehicle with the know- 
ledge of his master, the predominant pur- 
pose of the trip being to serve the master, 
has temporarily deviated from the zone of 
his employment. While returning thereto, 
he has an automobile collision because of 
his intoxicated condition. Under some au 
thorities, the deviation is still sufficient to 
render inapplicable the doctrine of respondeat 
superior. Is this a loss that the master 
should be compelled to bear—one that he 
should have reasonably foreseen? 


The Supreme Court of Mississippi, in 
Southern Bell Telephone & Telegraph Com- 
pany v. Quick, 149 So, 109, and the American 
Law Institute, in Restatement of Agency, 
Tentative Draft No. 5, page 53, are in accord 
that the test in determining when a servant 
is acting within the course of his employ 
ment is “whether it is just that the loss 
resulting from the servant’s acts should be 
considered one of the normal risks of the 
business in which the servant is employed 


which that business should bear.’ 


Selection of Unfit Driver 


In further support of the extension of 
liability to third persons, we have the deci- 
sion of Wishone v. Yellow Cab Company, 
97 S. W. (2d) 452 (1936), by one of the 
Courts of Appeals of Tennessee. The court, 
holding the defendant liable for negligence 
in selecting a driver afflicted with epilepsy, 
stated: 

“The general rule is that a carrier is 
bound to use reasonable diligence, care, and 
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skill in selecting competent and careful 
employees, and for injuries resulting from 
incompetence and inefficiency which was 
known, or might by the exercise of reasona- 
ble diligence have been known to the carrier, 
it is liable, and this rule has been held to 
apply to the selection of drivers for motor 
vehicles. 10 C. J., p. 871 


“ 


Again it is said that the employer 
must exercise a degree of care commensurate 
with the nature and danger of the business 
in which he is engaged and the nature and 
grade of service for which the servant is 
intended. He must exercise due care to 
discover incompetency and whether he has 
done so is held to be a question for the jury. 
aR: CC. 4b... 222, 723. 


“Consistent with this rule actual know- 
ledge of incompetency upon the part of the 
employer is not necessary to render the 
employer liable for an act of an incompetent 
servant. Roswall, Admr. v. Grays Harbor 
Stevedore Company, 138 Wash. 390, 244 P. 
723, 50 A. L. R. 445.” 


A distinction exists, in that it is a non- 
delegable duty of the carrier to exercise 
reasonable care to furnish safe transporta- 
tion to his inv tee or passenger; further- 
more, in this case the cab was owned by the 
cab company. It is quite obvious, however, 
that liability in the Wishone case was made 
to depend not upon the ownership of the 
cab but upon the defendant’s negligence in 
selecting an unfit driver 


Doctrines Distinguished 


The liability of the master for his servant's 
acts depends on two doctrines or principles- 
respondeat superior, and qui facit per alium 
facit per se. The distinction between these 
doctrines is clearly expressed by the Su- 
preme Court of South Carolina in Sams v 
Arthur, 135 S. C. 123, 133 S. E. 205, 207 


“The principle qui facit (per alium factt 
per se) must not be confounded with that 
of respondeat superior. It is a common 
misconception to attribute the liability of a 
master for the delicts of his servant in every 
case to the principle of respondeat superior 
The servant may cause injury in doing the 
very thing that the master directs him to 
do. In that case the master is held liable 
because the law holds that the act is that 
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of the master, although done through the 
servant, under the principle qui facit per 
alium facit per se. He is, therefore, held 
responsible for his own act. Sut, on the 
other hand, the servant may cause an injury, 
while engaged within the line or scope of his 
employment, in doing an act which the 
master has not directed him to do or has 
specifically directed him not to do. It is 
the act of the servant, not the master, and 
the latter is held responsible upon grounds 
of public policy; the liability in such case 
being expressed by the phrase respondeat 
superior. The principle is entirely distinct 
from that of qut facit, and owes its origin to 
an entirely different source; the one to 
public policy and the other to the fixed 
principles of law and justice.” Maberto et 
al. v. Wolfe et al., 289 Pac. 219. (California 
District Court of Appeal, First District, 
Division one, 1930.) 


Under fixed principles of law and justice, 
is there any tenable distinction between the 
negligence of a master who orders his servant 
to do an act negligently or wrongfully and 
that of one who requires his servant to be 
upon the public highways in the perform- 
ance of his job and yet knows that the 
servant is habitually incompetent or in- 
toxicated? It might be contended, of course, 
that the master did not order the servant 
to become intoxicated; yet the master knew 
that he probably would be intoxicated in 
the performance of the service required 
Certainly the rule should be applied where 
one is incompetent at all times to operate 
the automobile by reason of permanent 
physical defects." 


Conclusion 


The extension of the doctrine as here 
suggested is one of the most important 
matters facing the bar and judiciary today. 
Statistics on automobile accidents last year 
show that more than one million were in- 
jured and 33,500 were killed. This is said 
to be greater than the total battle casualties. 
President Truman has recently stated that 
the situation “amounts to a national dis- 


aster.” 


Highway patrolmen claim that “spooks” 
(incompetent drivers) are responsible for the 
great majority of this vast number of 
accidents.” 
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The conclusion is that the doctrine ought 
to be extended. The prediction is that our 
courts, if given the opportunity, will extend 
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the doctrine and will act in such a way as 
to protect life upon the highways. 


[The End] 


FOOTNOTES 


' Since the original manuscript was prepared, 
the Supreme Court of Texas, on November 26, 
1947, in the case of Mundy et al. v. Pirie Slaugh- 
ter Motor Company [28 CCH Automobile Cases 
590], held that a plaintiff who could prove that 
a defendant permitted an unlicensed driver (that 
is, one who did not have the drivers’ license 
required by one of the statutes of Texas) to 
operate one of defendant's automobiles, could 
recover if the negligence of the unlicensed driver 
was the proximate cause of the collision. 

The Texas Supreme Court, speaking through 
Justice Hart, said: ‘‘The purpose of the statute 
which defendant is alleged to have violated is to 
prevent the lending of automobiles to persons 
not shown by examination and license to be 
competent to drive, and the danger anticipated 
and intended to be prevented by the statute is 
that such persons, if given the opportunity to 
drive, will do so negligently and will cause 
damage to other persons. If after the automo- 
bile is entrusted to such driver, he operates it 
negligently, and thereby causes damage to a 
third person, the causal connection is shown be- 
tween the negligence of the owner in lending 
him the automobile and the damage to the third 
person.”’ 

The opinion is well considered and exhaustive 
in its citation of authorities: Seinsheimer v. 
Burkhard, 132 Tex. 336, 122 S. W. (2) 1063; 
Allen v. Bland, 168 S. W. 35 (writ of error re- 
fused); Mayer v. Johnson, 148 S. W. (2) 454 
(writ of error dismissed); Russell Construction 
Company v. Ponder, 143 Tex. 412, 186 S. W. (2) 
233; annotations in 36 A. L. R. 1137, 68 A. L. R. 
1008, 100 A. L. R. 920, 168 A. L. R. 1364: Lutfy 
v. Lockhard, 37 Ariz. 488, 295 P, 975, 9T7: Pug- 
liese v. McCarthy, 10 N. J. Misc. 601, 160 A. 81: 
Patterson v. Surpless, 107 N. J. L. 305, 151 A. 
754; Muller v. West Jersey & 8S. R. Company, 99 
N. J. L. 186, 122 A. 693; Hala v. Worthington, 


130 N. J. L. 162, 31 A. (2) 844; Renner v. Martin, 
116 N. J. L. 240, 183 A, 185; Opple v. Ray, 208 
Ind. 450, 195 N. E. 81; Gordon v. Bedard, 265 
Mass. 408, 164 N. E. 374; Kenyon v. Hathaway, 
274 Mass. 47, 174 N. E. 463, 73 A. L. R. 156: 
Le Blanc v. Pierce Motor Company, 307 Mass. 
535, 30 N. E. (2) 684; Austin v. Rochester Fold- 
ing Box Company, 111 Misc. 292, 181 N. Y. Supp. 
275; Chamberlain v. Riddle, 155 Pa. Super. 507, 
38 A. (2) 521; Owens v. Carmichael’s U-Drive 
Autos, 116 Cal. App. 348, 2 P. (2) 580; Shifflette 
v. Walkup Drayage and Warehouse Company, 
74 Cal. App. (2) 903, 160 P. (2) 996; Crittendon 
v. Murphy, 36 Cal. App. 803, 173 P. 595; Can- 
zoneri v. Heckert, 223 Wis. 25, 269 N. W. 716; 
Parks v. Pere Marquette Railway Company, 315 
Mich. 38, 23 N. W. (2) 196; Cirosky v. Smathers, 
128 S. C. 358, 122 S. E. 864; Taylor v. Stewart, 
172 N. C. 203, 90 S. E. 134; Hoke v. Atlantic 
Greyhound Corporation, 226 N. C. 692, 40 S. E. 
(2) 345; Walker v. Klopp, 99 Neb. 794, 157 N. W. 
962; Hertz Drive-Ur-Self System v. Hendrick- 
son, 109 Colo. 1, 121 P. (2) 483. 

Had the plaintiff proved that defendant had 
employed an unlicensed driver to operate his 
automobile in his business, and that such un- 
licensed driver had been negligent in the opera- 
tion of his own vehicle, and that the unlicensed 
driver’s negligence was the proximate cause of 
an injury to the third person, the Supreme 
Court would probably have held that the act of 
the defendant in employing such an unlicensed 
driver was as much an act of negligence as was 
his permitting him to drive one of defendant's 
automobiles. As the whole theory of the law is 
to exclude incompetent drivers from the road, 
this decision of the Supreme Court of Texas 
would seem to be a step in the right direction. 

2 Feature story, ‘‘License To Kill,’’ Saturday 
Evening Post, August 16, 1947. 
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Fire Insurers Cited Under Ohio Anti-Compact Law 

Superintendent Shield of Ohio has cited several fire insurance companies for 
alleged violation of Section 9653 of the Ohio General Code, known as the Anti- 
Compact Law, which prohibits such companies from entering into a compact 
or combination with other insurance companies for the purpose of controlling 
the rates, percentage of commission, or compensation to be allowed agents for 


procuring contracts for fire insurance. 


The citation arose out of the action of 


many fire companies adopting an identical scale of commissions, effective Janu- 
ary 1, 1948. Penalty for violation of this law is a revocation of the company’s 


license for not less than three years. 
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Digested from the Brooklyn Law Review 
August, 1947 


The Amphibious Tort Problem 
in Collision Cases — 


By ALICE 


DMIRALTY, BEING A LAW OF 
LIMITED JURISDICTION, may be 
invoked only for maritime causes. To meet 
the test of jurisdiction, a tort must occur 
on navigable waters; in addition, the thing 
injured must be a vessel or other maritime 
object. The decisions which have set the 
maritime tort test have not always followed 
a set formula, but a rule has been estab- 
lished which is definite enough to exclude 
all shore structures from admiralty jurisdic- 
tion. 


Limitations of Admiralty 


\ typical case, and unfortunately a fre- 
quent one, where admiralty refuses jurisdic 
a collision between a vessel and 
In these so-called amphib 


tion, is in 
a land structure 
ious collisions, the vessel alone may resort to 
this is so because jurisdiction is 
the injury must be 
This test 
excludes shore 


admiralty; 
dependent upon locality; 
consummated on navigable water 
of jurisdiction successfully 
structures, such as piers, docks, wharves, 
marine railways, bridges, and similar struc- 
tures, from admiralty on the basis that in- 
jury to them constitutes a non-maritime tort. 


There seems to be little basis for the arti- 
ficial locality tort test beyond the fact that 
it is a deep-rooted precedent in American 
admiralty law; nevertheless, it constitutes a 
very real barrier to the extension of ad- 
miralty jurisdiction. 

By its decision in The Plymouth, 3 Wall. 
20 (U. S. 1865), the Supreme Court, perhaps 
unknowingly, accepted the identical test of 
jurisdiction used by the English common 
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law judges; that the admiralty was confined 
to things wholly or exclusively done upon 
the sea. The fallacy of the test lay in its 
denial that the admiralty could take cogni- 
zance of injuries to shore structures, when, 
in fact, under the ancient admiralty law, the 
old English law and the Vice Admiralty 
commissions, jurisdiction did extend to the 
protection of shore structures. 

That the locality test in amphibious colli- 
sion cases is not satisfactory has frequently 
been conceded. Some judicial attempts have 
been made to effect a more equitable basis 
for determining jurisdiction but they have 
not resulted in any permanent change. De- 
cisions in the aids to navigation, and the 
cable cases, have served only temporarily to 
lessen the harsh effects of the locality rule 
in non-maritime torts. The author here dis- 
cusses these decisions and notes that juris 
diction in some of them was granted, or 
denied, on the basis of the most superficial 
distinction between different types of struc- 
tures. 


Inadequacy of Landowner's 
Remedy 


The landowner has a very inadequate rem- 
edy in his common law action under the 
present law. Since he is excluded from the 
admiralty, he must bring a personal tort ac- 
tion against the shipowner. In many cases 
this is a practical impossibility, either be- 
cause the shipowner is a foreigner, or is not 
financially responsible. 


The court, in a common law action, must 
have personal jurisdiction over the defend- 
ant. Since many vessels are foreign-owned, 
it means that they cannot be successfully 
sued in a common law action without a great 
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deal of inconvenience and expense to the 
victim of an amphibious collision. 


There is, of course, in many states, a right 
to a common law lien by attaching the ves- 
sel. This right of attachment is part of the 
in personam jurisdiction of the common law; 
it is not the equivalent of the in rem admi- 
ralty action against the vessel. The common 
law lien can only foreclose the defendant’s 
equity in the ship; the in rem action to fore- 
close a maritime lien wipes the ship clean 
of all prior encumbrances, and gives a title 
good against the world. 


Legislation Needed 


Owners of shore structures, especially 
around congested maritime centers like the 
Great Lakes region and New York harbor, 
are frequently involved in costly collisions 
with vessels. A law extending admiralty ju- 
risdiction to these cases would be very prac- 
tical and desirable under modern conditions. 

The following are some of the practical 
problems the victim of the amphibious tort 
encounters under the law as presently ap 
plied: 


1. The common law has no jurisdiction i 
rem; it cannot create a maritime lien for an 
amphibious tort. 


2. If the collision were caused through 


the fault of a compulsory pilot, the ship- 
owner is not personally liable for the dam- 
age to the land structure Under the common 
law, the rule of respondeat superior does not 
apply where the services of the pilot are 
forced upon the shipowner. 

3. The shipowner has been given a very 
powertul remedy under the limitation of lia- 
bility statute which the common law must 
recognize. If the shipowner petitions for 
limitation, the common law suit, even though 
it involves a non-maritime tort, will be en- 
joined and removed to the admiralty court 

+. The substantive rights of the plaintiff 
are governed by the law of the forum. This 
is especially significant where there is a 
question of contributory negligence on the 
part of the owner of the shore structure. 

In order that the above problems might 
be more fully appreciated, the author, in 
this article, examines the pertinent cases and 
decisions in detail. 
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The admiralty tort test is admittedly in- 
adequate; the problem, however, is how to 
effect a change in the law by constitutional 
means. The admiralty law in the United 
States may be changed in one of three ways: 

1. By judicial decision. 

2. By an act of Congress. 

3. By an amendment to the Constitution. 


A change in the present law of amphibious 
tort jurisdiction by judicial means is highly 
improbable. The Supreme Court has been 
known to reverse itself, and to change ex- 
isting precedents in the law; but, the doc- 
trine of the amphibious tort test has become 
so firmly established as part of the maritime 
law that it is almost impossible to conceive 
of the Court changing it. There is also the 
practical problem of how and when an am- 
phibious tort case would come before the 
Supreme Court, since a case involving a 
firmly established principle of law is rarely 
heard by that Court. 


Conclusion 


Whether admiralty jurisdiction could be 
extended by an act of Congress is a very 
real problem. The barrier to hurdle is the 
principle frequently expressed by the Court 
that “Congress may not enlarge admiralty 
jurisdiction.” Fortunately, the attitude of 
the Court on the right of Congress to legis- 
late on maritime matters has been very lib- 
eral in recent years. If Congress were to 
enact a law extending admiralty jurisdiction 
to amphibious tort cases there would be no 
way of knowing what the judicial decision 
on such legislation would be. However, a 
comparison of the Court’s decisions in other 
fields of maritime law would seem to indi- 
cate that the Court would take a liberal view 
of the power of Congress to extend juris- 
diction. 


If an act of Congress were passed to ex- 
tend jurisdiction to amphibious torts, and 
the Supreme Court declared it unconstitu- 
tional, it would mean that the change could 
only be effected through an amendment to 
the Constitution. It seems highly improb- 
able that the constitutional grant of admiralty 
jurisdiction would be so narrowly construed. 
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Judicial Determination of Rights 


in Airspace 


By JOHN A. EUBANK 


To SUBJECT OF PROPERTY 
RIGHTS in airspace is one in which 
there has existed for a number of years 
two divergent viewpoints as between the 
surface owners and the aircraft operators. 
As a result of this conflict there has been 
considerable legal controversy and not a 
little actual litigation. Briefly stated, the 
problem revolves around the fact that the 
landowner contended that he owned and 
was entitled to the exclusive right to the 
airspace superincumbent to his land, upward 
to an indefinite extent, to zenith; whereas 
the aircraft operator claimed that there was 
no ownership or exclusive right to the air 
space by the subjacent owner unless the 
latter actually physically occupied the air- 
space above surface ownership through the 
erection of a structure or some object therein. 


Pre-Aircraft Law 


Prior to the advent of aircraft, particularly 
the airplane, the courts had almost univer- 
sally upheld the surface owners’ rights to 
all the airspace superincumbent to surface 
ownership. In doing so the courts followed 
the ancient maxim cujus est solum ejus est 
usque ad coelum, which translated freely of 
course reads, “he whd owns the surface 
owns upward to the sky.” It must be borne 
in mind that these early pre-aeronautical 
decisions were concerned with trespass and 
nuisance cases in which the use of the air- 
space by the defendants concerned objects 
which were fixed to and relatively near the 
surface, and there was no trespass in or 





Mr. Eubank is Professor of Aeronautical Law, 
Brooklyn Law School, St. Lawrence 
University 


use of the airspace at distances far removed 
from the surface as is the case of the use 
of aircraft at considerable heights above the 
surface. These earlier and pre-aeronautical 
decisions concerned trespass and nuisance 
actions with reference to overhanging eaves, 
cornices, windows and other parts of build- 
ings, overhanging trees, telephone wires, 
protruding human arm, the kick of a horse, 
the firing of shots, etc. 


Modern Viewpoint 


With the advent of the airplane and the 
use and passage in the airspace by it, the 
courts very properly took a more modern 
viewpoint of airspace ownership and rights 
therein by the surface owner. Recognizing 
the right of flight as an inherent natural right 
and of the fact that the use of the airspace 
by the surface owner was within a relatively 
low altitude of the surface, the courts in 
consequence have uniformly held that the 
surface owner's rights to the airspace above 
were only within the realm that was neces- 
sary to the reasonable use and enjoyment of 
the surface. While this judicial viewpoint 
was the crystallization of judicial pronounce- 
ments and the uniform decisions of the 
courts, there were occasional extreme and 
opposing claims to the airspace by the sur- 
face owner on the one hand and the aircraft 
operator on the other. In these conflicts, 
the landowner claimed exclusive possession 
and ownership of the airspace up to indefi- 
nite heights, and the aircraft operator denied 
that the surface owners had any rights in 
the airspace except as to such parts thereof 
which were actually physically possessed as 
to the erection of a structure therein or other 
occupancy thereof. Incredible as it may 
seem, a committee on aeronautical law of 
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one of the leading bar associations, over the 
opposition of one lone dissenter of such 
committee, supported the latter viewpoint. 
Moreover, while many state courts, includ- 
ing the highest, and federal and district 
courts of appeals had ruled on the question 
of rights in airspace, the Supreme Court of 
the United States did not speak on the sub- 
ject until May 27, 1946, when it handed down 
its decision in the case of United States v. 
Causby, 66 Sup. Ct. 1062. 


Right of Flight 


At the outset of this case, the Supreme 
Court repudiated the ancient maxim cujus est 
solum ejus est usque ad coelum by stating that 
the doctrine of ownership to the periphery 
of the universe had no place in the modern 
world. Moreover, the Court very specifi- 
cally reaffirmed the right of flight by stating 
that, “the air is a public highway, as Con- 
gress has declared.” The Court distinguished 
the case from that of Richards v. Washington 
Terminal Co., 233 U. S. 546, in which re- 
covery of damage was denied to property 
owners who were annoyed by the noise, 
smoke and vibration of passing railroad 
trains, by stating that the damages in the 
instant case were not incidental because the 
airplanes passed directly over Causby’s 
property, and thus the land was appropri- 
ated as directly and completely as if it were 
used for the runways themselves. 


Relative to the part of the airspace which 
is subject to ownership of a subjacent owner, 
the Court declared that the landowner owns 
at least as much of the airspace above the 
ground as he can occupy or use in connection 
with the land. But it was specifically pro 
nounced by the Court that the airplane is a 
part of the modern environment of life, and 
the inconveniences which it causes are nor- 
mally not compensable under the Fifth 
Amendment, and that the airspace, apart 
from the immediate reaches above the land, 
is part of the public domain; and, further, 
that it was not necessary for the Court to 
determine in the instant case as to what 
those precise limits are, because flights over 
private land are not a taking unless they are 
so low and so frequent as to be a direct and 
immediate interference with the enjoyment 
and use of the land. In this connection, 
since the Court of Claims had upheld that 
there was a taking and had rendered judg- 
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ment for the respondent, the Supreme Court 
stated that it need not speculate on that 
phase of the case, in so far as it seemed 
agreed that there was diminution in value 
of the property and that the frequent, low- 
level flights were the direct and immediate 
cause. The decision concluded with the 
holding that the damages were not merely 
consequential, but were the product of a 
direct invasion of Causby’s domain, and that 
it is the character of the invasion, not the 
damages resulting from it, so long as the 
damage is substantial, that determines the 
question whether it is a taking. 


Result of Causby Case 


The extremists in the two opposing camps, 
that of the surface owner and that of the 
aircraft operator, can both take comfort 
from the decision. The surface owner has 
been sustained in his claim of ownership of 
airspace and the aircraft operator has been 
upheld that such ownership does not extend 
to the periphery of the universe. Perhaps 
the most significant part of the Court’s de- 
cision was that if the landowner is to have 
full enjoyment of his subjacent area he must 
have exclusive control of the immediate 
reaches of the enveloping atmosphere, and 
the fact that a surface owner does not oc- 
cupy the immediate reaches of the airspace 
in a physical sense, as by the erection of 
buildings and the like, is not material. 

On the whole, the decision was a victory 
for surface owners in general. Few were 
the landowners who claimed ownership to 
the periphery of the universe Most sub- 
jacent owners merely wanted to be free from 
the annoyance and dangers of low flying 
aircraft 

The Causby decision is a most important 
and significant one by the highest court in 
the land, and is of epoch-making conse 
quences in that it reaffirms and gives judicial 
sanction by that high court to the following 
legal concepts, some of which have been 
previously accepted and others challenged: 
(1) The dual sovereignty in the airspace by 
both the United States and the individual 
states. (2) Ownership in airspace by surface 
owners, but with the unqualified repudiation 
of such ownership extending to the periphery 
of the universe. (3) The doctrine of the air- 
space zone of effective possession. (4) The 
right of flight. 
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Opinions here and there: 


“The Attorney General Says—” 


ALABAMA RULES 
ON INTERSTATE RATING 


A question arose in the admin’stration of 
the insurance rating laws of Alabama with 
reference to the appropriateness of the ap- 
plication of an interstate rating plan to risks 
in Alabama. Under this practice, a com- 
posite rate is developed by the insurer and 
applied to all property of the insured cov- 
ered by the policy wherever the property 
may be located, without particular regard 
to state lines or to strict adherence to rating 
laws. Differences in rates for like physical 
risks are contemplated by and inherent in 
such a plan. Acts 132 and 133, Alabama 
General Laws of 1945, provide that rates 
charged by fire and casualty insurance com- 
panies may not “unfairly discriminate be- 
tween risks in this State involving essentially 
the same hazards.” The Attorney General 
thought it evident that it was the intention 
of these statutes that the same rates should 
apply to “risks in this State involving 
essentially the same hazards” and that the 
application of rates arrived at by interstate 
rating would defeat the statutory intent 
Opinion of the Alabama Attorney General, 
September 16, 1947. 


‘ 


FARMERS’ MUTUAL MAY NOT 
WRITE THEFT COVERAGE 


The Attorney General was asked to advise 
whether the Farmers and Merchants Mu- 
tual Fire Insurance Company of Jackson 
County, Missouri, might insure the hogs, 
cattle, corn and other personal property of 
its members against theft under the provi- 
sions of Article 15, Section 6177, R. S. Mo. 
1939, as amended in Laws 1943, at page 612. 
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The legislature did not provide in Article 
15, or elsewhere, for the organization of 
farmers’ mutual casualty insurance com- 
panies to cover loss by theft, nor did the 
legislature include in any of the sections of 
Article 15 the power of any of the three 
kinds of companies—fire, windstorm or hail— 
to engraft onto a contract against loss by 
any of such risks, the risk of loss by theft. 
The amended Section 6177, Laws of Mis- 
souri, 1943, page 612, included numerous 
changes by insertion and elimination of 
words, but nowhere did it include authority 
for a farmers’ mutual fire and lightning 
insurance company to write a policy against 
the hazard of theft nor to include a risk 
against theft in a fire and lightning policy 
Article 15 was again amended by 
the 64th General Assembly in House Bill 
#351, by adding Section 6177a, whicli 
authorized farmers’ mutual insurance com- 
panies to issue extended coverage indorse- 
ments to their policies to insure the property 
of members against loss from windstorm, 
hail, explosion, riot, riot attending a strike, 
civil commotion, aircraft, vehicles and 
smoke. Theft was not included. Conse- 
quently, the writing of a risk against theft 
by any farmers’ mutual fire and lightning 
insurance company would be ultra vires. 
Opinion of the Missouri Attorney General, 
November 17, 1947. 


contract. 


INVESTMENTS 
OF DOMESTIC INSURERS 


The Attorney General advised the In- 
surance Commissioner that subdivisions 1 
to 11 of Chapter 217 of the Session Laws 
of 1947 classifies the various types of securi- 
ties in which domestic insurance companies 
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may invest. Subdivision 12 provides: “In 
loans, securities, or investments in addition 
to those permitted in this section, whether 
or not they qualify or are permitted as legal 
investments under its charter, under other 
provisions of this section, or under other 
provisions of the laws of this state. The 
aggregate of such company’s investments 
under this subsection shall not at any time 
exceed five per cent of such company’s 
admitted assets, nor more than an amount 
equal to the company’s unassigned surplus, 
whichever be less. Nothing in this section 
shall prohibit a company from taking any 
action deemed necessary or expedient for 
the protection of investments made by it 
or from accepting in good faith, to protect 
its interests, securities or property not herein 
mentioned in payment or to secure debts 
due to it.” He ruled that it was undoubtedly 
the legislative intent that domestic insurers 
be permitted to invest in securities other 
than those enumerated in subdivisions 1 to 
11, provided the additional securities were 
safe investments and complied with the 
requirements of subdivision 12. Opinion of 
the North Dakota Attorney General, Octo 
ber 30, 1947. 


WAIVER OF PREMIUM BENEFIT 
IN LIFE POLICY 


A foreign life insurance company sub- 
mitted for filing a life insurance policy 
form which contained a disability waiver 
of premium benefit as an integral and in 
separable part of the policy, but which did 
not specify separately the premium charg 
therefor. Instead, the form stated that the 
cost of the waiver of premium benefit was 
included in the life insurance premium. 
The Attorney General was asked whether 
36 O. S. 1941, Section 181 (which provides 
that all corporations doing 


e 


business in- 
volving the payment of money to families 
or representatives of policyholders, condi- 
tioned upon the continuation or cessation 
of human life, or involving an 
shall not make any insurance 
not distinctly state the amount 
payable, the manner of payment and the 
consideration therefor) prohibited the in- 
clusion of the disability waiver of premium 
benefit in the form submitted. He replied 
in the negative. The disability waiver of 
premium benefit is a clause under which 
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the company waives the payment of pre- 
miums during the time the insured is under 
a physical or mental disability, and the only 
payment made by the company under the 
terms of the policy is upon the death of 
the insured, at which time the full amount 
of the policy is paid to the beneficiary. 
Opinion of the Oklahoma Attorney General, 
October 15, 1947. 


AUTO MECHANIC COURSES— 
SCHOOL DISTRICT'S LIABILITY 


In teaching the public school students 
the trade of an automobile mechanic, auto- 
mobiles were repaired and tested by the 
students and usually retested by an instruc- 
tor before approval. The Superintendent 
of the Public Schools inquired of the At- 
torney General as to the liability of the 
school district to a student injured while 
repairing a car and to a student and others 
injured while the automobile was being 
tested and as to the nature of the liability 
of the student. He replied that the school 
district was a governmental agency engaged 


in the discharge of a governmental function 
and was not answerable for negligence at 
the suit of a private party. The liability 


of a student for his negligence would be 
identical to that which he would have were 
he not a student. Opinion of the Minnesota 
Attorney General, November 4, 1947. 


STUDENT FLIGHT TRAINING FEE 
INCLUDES GROUP INSURANCE 


The Attorney General advised the Presi- 
dent of the University of Oklahoma that 
the University was without the authority to 
levy and collect fees from students enrolled 
in flicht training courses for the purchase 
of group insurance. Subsequently, he was 
advised by the State Regents for Higher 
Education that, acting under authority of 
Section 2, Article 13a, of the State Constitu- 
tion and Chapter 45d, Title 70, Oklahoma 
Session Laws, 1947, they had prescribed 








semester fees for students taking flight 
instruction, In doing so, they intended the 
fee to cover all the expenses for conducting 
the course, which expenses include, in the 


several state institutions of higher educa- 
tion throughout the United States which 
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give the course, the cost of group insurance 
for the students. Opinion of the Oklahoma 
Attorney General, November 14, 1947. 


DEDUCTION OF POLICY FEE 
FROM GROSS ANNUAL PREMIUM 


A few Colorado insurance organizations 
other than life companies use a provision 
in their policies to the effect that “One half 
of the first year’s premium will be a Policy 
Fee.” Is the policy fee deductible from the 
gross annual premium before setting up the 
statutory, unearned premium reserve? The 
Attorney General replied: “Inasmuch as 
Section 56, Chapter 87, 1935 C. S. A., pro- 
vides that the statutory, unearned premium 
reserve for policies other than life shall be 
estimated by taking fifty per cent of the 
gross annual premiums, it is clear that 
policy fees can be deducted from the gross 
annual premiums, in computing said reserve, 
only when such policy fees are represented 
by specific charges so designated and made 
in addition to the regular policy premium.” 
Opinion of the Colorado Attorney General, 
November 15, 1947. 





FUNERAL SERVICE CONTRACT 
CONSTITUTES INSURANCE 


The Agent Funeral Home, which was not 
qualified or licensed as an insurance com- 
pany, issued a service contract which pro- 
vided that for and in consideration of the 
payment of $20 by the certificate holder, 
the Home agreed, at any time thereafter 
(a) to furnish without cost to the holder 
or his dependents, upon sickness or injury, 
four ambulance services or trips within the 
city and to furnish a credit on any ambu- 
lance services or trips required outside the 
city, and (b) to sell to the holder, upon the 
death of a member of his immediate family 
or of any other person for whose funeral 
needs he is legally or morally responsible, 
complete funerals at cost plus ten per cent. 
The Attorney General concluded that the 
service contract was an insurance contract 
within the meaning of 36 O, S. 1941, which 
defines an insurance contract as “an agree- 
ment by which one party, for a considera- 
tion, promises to do an act valuable 
to the assured upon the destruction, 
loss or injury of something in which the 


other party has an interest, or upon the 
injury, sickness, or death of said party.” 
Opinion of the Oklahoma Attorney General, 
November 1, 1947. 


CITY LICENSE TAX ON 
FOREIGN INSURERS 


The City of Lanett, Alabama, adopted 
an ordinance levying a license or privilege 
tax on fire and marine insurance companies 
as provided by Title 37, Section 739, of the 
Code of Alabama of 1940. The question 
arose whether the ordinance was applicable 
to a fire or marine company having no 
established place of business in the city or 
resident agent in Alabama, and where the 
premium was paid directly to the home 
office located in another state, although the 
policy covered property located within the 
city limits. Under Section 739 the license 
tax may be levied for engaging in, carrying 
on, or doing business in the municipality. 
Couch and other authorities define doing 
an insurance business as excluding incidental 
or casual business or the performance of 
preliminary conditigns. Thus, taking an 
application for a policy and forwarding it 
to the home office of the company in an- 
other state, is not doing insurance business, 
nor is insuring property in one state, where 
the application is received at and the policy 
issued from the home office of another 
state. However, “the Attorney General 
pointed out that his ruling did not apply 
to a situation in which a foreign insurer 
did such acts in Alabama as examining the 
risks covered by the policy or adjusting 
losses. Opinion of the Alabama Attorney 
General, May 9, 1947. 


LLOYD'S LIMITATION OF RISK 


The Attorney General was asked whether 
Bakers Lloyds, an association of Lloyds 
underwriters authorized to write fire insur- 
ance, was subject to Section 47 of the New 
York Insurance Law, which limits loss on 
any one risk to an amount not to exceed 
ten per cent of the surplus to policyholders. 
Under its articles of association, each under- 
writer bears a proportionate and equal lia- 
bility of each risk not in excess of $1000 on 
any one risk, the liability being several and 
not joint. There are twelve underwriters, 
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and the association issues policies covering 
up to $12,000 on separate risks. The sur- 
plus to policyholders equals $55,814.77. By 
virtue of Section 425 of the Insurance Law, 
any existing Lloyd’s underwriter, which 
exercised its powers during the two years 
preceding the effective date of the chapter, 
by maintaining a minimum surplus equal to 
the amount maintained prior to the effective 
date of the statute, was entitled to exercise 
all of the powers granted by its existing 
charter or articles of association. The At- 
torney General concluded that in view of 
the provisions of Section 425 (2) of the 
Insurance Law and the authority given in 
the power of attorney, Bakers Lloyds 
could continue to issue policies covering 
up to $12,000 on separate risks, even though 
ten per cent of its surplus amounts to less 
than $12,000. Opinion of the New York 
Attorney General, November 21, 1947. 


INSTALLMENT PREMIUM 
ENDORSEMENT INVALIDATED 


Some years ago The Insurance Company 
of North America filed with the Oklahoma 
Insurance Department its schedule, which 
included rates for (A) a one-year fire in- 
surance policy and (B) a five-year fire 
insurance policy, on which the premium, 
payable in advance, was fixed in an amount 
equal to four times the premium fixed for 
policy A. Subsequently, the company filed 
an “Installment Premium Endorsement,” 
in which it agreed to issue a term policy 
of five years payable in annual installments, 
the first installment being equal to the 
premium for one year. For each of the 
four subsequent years, the company agreed 
to charge seventy-eight per cent of the 
premium for a one-year policy. Upon de- 
fault in the payment of any installment, the 
amount previously paid would be regarded 
as having been earned by the company and 
the policy then cancelled after giving the 
insured five days’ notice in writing. The 
provisions of 36 O. S. 1941, Section 138, 
prohibit fire insurance companies from col- 
lecting or receiving from any person or 
persons a greater, less or different com- 
pensation for insurance than it collects or 
receives from any other person or persons 
for like insurance. The Attorney General 
was asked to reconsider his opinion of June 
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9, 1947, in which he ruled: “Under Policy 
B with said endorsement attached, the 
policyholder, after the expiration of the 
first year, may, at his option, that is, by 
electing to timely pay the premiums due 
thereunder, obtain insurance for one or 
more of the four ensuing years of the policy 
for an annual premium equal to seventy- 
eight per cent of the annual premium 
charged by the company for a straight one 
year term policy. Therefore, if said com- 
pany is collecting or receiving premiums 
on such a policy while it is also collecting 
and receiving premiums on a straight one 
year term policy, the collection or receiving 
of premiums on Policy B with said endorse- 
ment attached, would violate 36 O. S. 1941, 
Section 138.” 


The argument was put forth that his 
opinion overlooked the fact that each in- 
sured had the right to exercise an option 
as to what type of policy or method of 
payment he chose to adopt. The Attorney 
General answered this by pointing out that 
the mere fact that an insured has the option 
of purchasing a policy covering a specified 
risk for a premium less than that of a 
similar policy does not mean that under 
Section 138 the company has the right to 
collect and receive a specified premium for 
said policy and at the same time the right 
to collect and receive a greater premium for 
a similar policy. Opinion of the Oklahoma 
Attorney General, September 8, 1947 


MENTAL HYGIENE LAW 
INTERPRETED 


An employee of the State Hospital Re- 
tirement Board was retired, because of ill 
health, pursuant to the provisions of Section 
173 of the New York Mental Hygiene Law, 
which authorizes retirement of an employee 
who has become physically incapacitated by 
reason of accident or illness. After his 
death, his widow filed a claim for and was 
awarded compensation. The Hospital Board 
then filed a claim with the Workmen's 
Compensation Board for reimbursement of 
the excess amount paid to the deceased em- 
ployee over that contributed by him to the 
Retirement System. The claim was dis- 
allowed, whereupon the Hospital Board 
asked the Attorney General whether it 
should request the Workmen’s Compensa- 
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tion Board to review the decision of the entitled to the benefits of such retirement 
referee. His reply was in the negative. Sec- fund, or to his dependents, because of 
tion 174 of the Mental Hygiene Law provides disability or death, shall be offset against 
for retirement of an employee who has _ and payable in lieu of benefits payable out 
become totally disabled by reason of injury of funds wholly provide. by the State of 
received in the line of duty. Section 174-a New York.” The Attorney 
requires that “a person claiming a benefit , 
from the retirement fund because of an 
accidental death or accidental disability 
occurring in the performance of duty rela- 
tive to an employee in the state hospital 
system covered by the workmen’s compen- 
sation law must obtain an adjudication of his 
case by the state industrial board before he 


General con- 
cluded that the necessary elements upon 
which to predicate the right to an offset 
against a compensation award were missing. 
The applicant for retirement had made no 
claim that the cause of his retirement was 
for a disability as a result of injury sustained 
in the performance of duty, and his widow 


can be awarded the full benefit under such Was not a “person claiming a benefit from \ 
retirement fund. Any amounts paid under the retirement fund” as required by Sec- 
the provisions of the workmen’s compensa- tion 174-a. Opinion of the New York At- 
tion law to any person contributing to or torney General, November 10, 1947. 
i 
nH I 
\ 
Scores Agent’s Commission issue . 
The executive committee of the National Association of Insurance Com- t 
missioners, in meeting recently at Miami, issued the following statement with ( 
reference to the attitude certain companies are taking in reducing the commis- ‘ 
sions of agents: “The executive committee has taken notice of the fact that the e 
statement of the association made in Atlantic City in October, to the effect that c 
compensation to agents be not disturbed pending the completion of a survey of f 
agency costs which is being made by the association, has been disregarded by 0 
several fire insurance companies. These companies have notified some of their le 
agents of a reduction of their compensation . . . Agency compensation contracts 
have heretofore had the element of agreement between companies and agents T 
which is the foundation of successful relations. Now to disregard this element, 
with no recognition of the increased cost of agency operations, the manifest in 
sufficient compensation for the handling of small units of premium, and the un- I; 
certainty of future economic conditions, seems an unfair, unjust and summary C 
action on the part of any company . . . The executive committee maintains that Pp 
sufficient compensation be allowed to the producers of this country to pay th n 
cost of essential services to the insurance buying public.” si 
it 
S¢ 
1 
Recent Increase in Life Sales 
November and December showed sharp advances in life insurance sales in " 
those companies that will be adopting the new mortality table and lower interest mn 
rates the first of January. It is known that field forces of companies are using al 
the argument of increased rates after that date as a selling point. Those who m 
went on the new basis at an earlier date reported that their sales jumped in the vi 
weeks preceding the changeover. 
0 
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Ww 
fr 
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REFLECTIONS 
ON JUDICIAL CONSTRUCTION 


While diversity of legal opinion between 
attorneys, the courts of different states, or 
between state and federal courts within the 
geographical boundaries of the same state, 
is the rule rather than the exception, it is 
nevertheless a matter that at times may 
well cast serious reflections upon the pro- 
fundity of our judicial system. Only re 
cently, in the State of Ohio, the Ohio 
Supreme Court and the United States Dis- 
trict Court for the Northern District of 
Ohio, Eastern Division came to a parting 
of the ways in interpreting the aviation 
exclusion clauses of two life insurance poli- 
cies, on substantially identical facts. The 
fact that different results were reached is 
of no serious consequence, but the intel 
lectual processes utilized are. 


Two Ohio Decisions 


The first case was Conaway v. The Life 
Insurance Company of Virginia, 12 CCH Life 
Cases 1032. Here the insured obtained a 
policy to which was attached an endorse- 
ment excluding coverage when death re- 
sulted from travel in aircraft where the 
insured was not a regular fare-paying pas- 
senger travelling a regularly-scheduled flight 
The policy also provided double indemnity 
for accidental death with certain exceptions 
among which were death sustained in air 
craft or war. The insured was a civilian 
when he took out the policy and he made 
representations that he had only occasion- 
ally flown before and did not contemplate 
frequent travel of that sort in the future 
Shortly after taking out the policy, the in- 
sured joined the Naval Reserve, was assigned 
to the Air Corps and eventually met his 
death when as a torpedo bomber his plane 
was forced down in the sea on returning 
from a mission over Manila Bay. The Ohio 


What the Courts 


Are Doing 


Supreme Court affirmed a judgment for the 
beneficiary for the face amount of the policy. 


The other case was Douglass v. Metro- 
politan Life Insurance Company, 12 CCH Life 
Cases 1034. In this case the federal court 
came to the opposite conclusion. The bene- 
ficiary brought action on a policy that had 
an identical aircraft exclusion. Whether or 
not there was a double indemnity provision 
was not established by the court. In this 
case the insured met his death when the 
army plane in which he was flying as co- 
pilot in obedience to orders, crashed. The 
court denied recovery of the face amount 
of the policy ordering that the reserve on 
the policy be paid to the beneficiary, and 
declaring that such a flight was not within 
the single exception created by the terms 
of the aviation exclusion clause. 


Rationale 


the opinion of the State Supreme Court 
in the first case was given without a cita- 


tion of authority. Its rationale proceeded 
from an application of the rules of construc- 
tion. Because war was mentioned as an 


exclusion in the double indemnity clause, and 
did not appear in the aviation exclusion 
clause, it judged that there was an ambiguity 
in the latter as to whether or not it referred 
solely to the civilian travel of the insured 
This, it declared, it had to resolve in favor 
of the insured, under the accepted rules 
of construction of insurance contracts. 


On the other hand, the United States 
District Court cited two federal authorities 
holding that such a risk was not the type 
contemplated by the terms of the contract. 
Interestingly enough, this Court pointed out 
that there was no authority in the state 
courts of Ohio on the proposition, twenty- 
two days before the Ohio Supreme Court 
handed down the final decision in its case. 


SUNLUATTAENUENANANUNAEATONNUEAU ONT EAUET UA ENNTNOEAANNU HAA TET ON ENDENE DUNE ENH NANDA ENE EUEED EECA UE EYOOTTAT ENA ERT ENON ANETTA AA EANEAE ENTE ED EEN DEUTER NNT NAAT ' 1 ' ' m 


WHAT THE COURTS ARE 








DOING 


PAGE 37 























































TULL LCL RL MM TET TL 


Underwriting Principles 


The antithetic points of view of the two 
courts are probably the more astounding 
because of the identity of the facts. When 
the Ohio Supreme Court makes the case 
hinge on the question of construction and 
arrives at its conclusion, it is in effect say- 
ing that because war was not mentioned in 
the aviation exclusion clause, only non-com- 
mercial flying as a civilian is excluded therein. 
This is an interesting extension of coverage. 
The real reason that such an exclusion is 
inserted in any policy is the greater hazard 
which the company is unwilling to under- 
write at the indicated premium. War flying, 
as an infinitely more hazardous undertaking, 
would seem to be within the terms of the 
exclusion as well, and for that reason alone 
should be excluded by the terms of the en- 
dorsement. We feel that the court in tak 
ing such a point of view failed to consider 
sound principles of underwriting that are 
observed by most insurance companies. 

Another underwriting principle that the 
Ohio Supreme Court seems to have failed 
to note is that certain exclusions would 
naturally be more applicable to a contract 
to pay double indemnity than to a promise 
to pay the face amount of the policy. A 
specific exclusion may well have been more 
in order in the former case and a general 
one more so in the latter. The mere failure 
to use identical language in one contract is 
by no means an indication that similar in- 
ferences should be drawn from different 
insuring agreements. 


Logic 

To get away from rules of construction 
and underwriting practices for a moment, 
and to lapse into general principles of logic, 
it is usually conceded that the general in 
cludes the particular and the greater in- 
cludes the lesser. Such an exclusion as: 

“On account of the aviation hazard of the 
insured, this policy is issued with the fol- 
lowing amendment: Death as a result 
directly or indirectly of service, travel or 
flight in or on any species of aircraft, ex- 
cept as a fare-paying passenger in a licensed 
plane operating on a regular schedule with 
a licensed pilot over established airlines, is 
a risk not assumed under this policy, but 
if the insured shall die as a result directly 
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or indirectly of such service, travel or flight, 
as above provided, the company will pay 
to the beneficiary the reserve on this policy,” 
would seem to be general and inclusive, with- 
out more, of the “wartime” hazard of the 
insured whether or not those words were 
used in the preface of the exclusion. Never- 
theless, the Ohio Supreme Court came to 
the opposite conclusion. Because insured’s 
application for insurance raised questions 
about his past flying and his plans for the 
future, and because he was a civilian at the 
time, and because there was no specific 
exclusion as to wartime flying, it caric to 
the conclusion that the company had not 
intended to exclude wartime flying. 


Sympathetic Result 


Although on the facts and circumstances 
of the Conaway case no ambiguity is appar 
ent, it is to be granted that the Ohio Su 
preme Court reached a very sympathetic 
result. Perhaps it was protesting somewhat 
too much when in the course of its opinion 
it stated “From the foregoing recital of 
facts it is obvious that some difficulty is 
encountered in eliminating sentiment and 
sympathy from a consideration of this case 
However, the law imposes a duty to do so.” 
Its basis of construing an ambiguity that 
was not an ambiguity would point in that 
direction. 

Conceivably the Douglass case, denying 
recovery to the beneficiary, will be appealed, 
and possibly it will be reversed. The latter 
possibility is unlikely with the cited prece- 
dent. The court used Green v. Mutual Bene- 
fit Life Insurance Company [10 CCH Life 
Cases 37] 144 F. (2) 55, as its authority 
declaring: 

“In that case it was held that the bene- 
ficiary in a life insurance contract could not 
recover because of provisions of the policy 
that the insurer refused to assume any risk 
for death occurring by reason of any aerial 
flight or journey, unless the insured at the 
time of such flight was a fare-paying pas- 
senger in the course of transportation from 
one definite terminal to another by aerial 
conveyance in charge of a licensed pilot. 
In that instance, the insured, a naval cadet, 
died when his plane, while engaged in car- 
rier landing operations, crashed. (See also 
Barringer v. Prudential Life Insurance Com- 
pany [10 CCH Life Cases 843] 62 F. Supp. 
286.)” 
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Conclusion 


There can be no argument with the allow- 
ance of recovery by the beneficiary of a 
deceased serviceman as such. Nevertheless, 
there would seem to be some other way of 
reaching such a desirable result than by 
the straining of established legal principles 
or the rewriting of an insurance contract by 
the judiciary. It may well be contended, 
indeed, that there should be a public policy 
against the insertion of military service clauses 
in insurance contracts. Their elimination, 
however, is a matter for the companies or 
the legislatures or both, to determine. Re- 
gardless of the justice or injustice factor, 
contract making is no more a part of the 
function of a court than is law making 
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While construction of contracts and laws, 
where ambiguities do exist, is a known func- 
tion of the judiciary, there is no justification 
for the use of ingenuity to create ambigui- 
ties. An ambiguity exists only where con- 
struction will give a word or phrase its 
correct meaning and where otherwise it 
could mean a number of things. In the 
Conaway case a broad general exclusion was 
narrowed to an isolated instance by con- 
struction. Construction did not tend to 
identify the meaning in this instance, but 
rather, to alter it. Such a decision as in 
the Conaway case adds little to the field 
of insurance law, other than to enlarge the 
number of situations that call for construction 


of contracts by the courts [The End] 


ren ee 


Strengthen Georgia Building Law 


A new building code is now in force in Georgia. It is designed to forestall 
the possible recurrence of such a disaster as the Winecoff fire of a year ago. The 
law requires an occupancy permit based upon an inspection of all kinds of build- 


ings other than one and two family houses 


and farm buildings. Those buildings 





which are not certified receive temporary certificates good for one year and which 
are not renewable. Municipalities may not grant a business or occupancy permit 
without a safety certificate. While most buildings will be inspected locally, those 
buildings in which there is a major life exposure must be inspected by licensed 


achitects. 


Disapprove New York Fire Insurance Policy 


The Duluth Underwriters Association recently made the announcement that 
they had studied the New York standard fire insurance policy’ with a view to 
wards recommending its use in Minnesota in place of the present Minnesota form 


They will not recommend its use, . 


California's Automobile Assigned Risk Plan 


It has been announced in Ruling No. 51 of the Office of the Insurance Com- 
missioner of the State of California, that an automobile assigned risk plan has 
been approved and will go into effect on January 19, 1948. Accompanying the 
plan was Commissioner Downey’s endorsement. “I hereby approve and issue the 
attached plan for the equitable apportionment, among insurers admitted to trans- 
act liability insurance, of those applicants for automobile bodily injury and prop 
erty damage liability insurance who are in good faith entitled to but are unable to 


procure such insurance through ordinary methods 


” 
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Assumption of Risk —Volunteer’s — 
Holding truck (Ky.) 
Bus Company's Liability 
Open ventilator projecting 
trian injured (Mass.) 
Passenger injured 
Brick thrown by striker (Ky.) 
Rifle falling from baggage rack 
(N. C.) 
Sudden jerking (N. Y.) 
Thrown from moving bus 
(NCJ 
Children—Walking along street 
overtaking (Ala.) 
Contractors’ Liability—Ramp in street 
(Tenn.) 


Pedes- 


Speed 


Truck 


Control of Vehicle—Sudden illness 
(Ohio) 

County's Liability—Hole in road (Neb.) 

Da é 


Impairment of earning capacity 
Press operator (Fla.) 
Injury without damage 
by bailee (Pa.) 
Wrong'ul death 
f ed (lenn.) 
Host’s Liability—Accelerator 
Leaning over (Iil.) ... 
Insurer’s Liability 
Failure to settle within policy limits 


(N. H.) t 


Repairs paid 
-Minor 


never em- 


stuck 
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ACCELERATOR STICKS 


(ILLINOIS) 


© Host’s liability 
Willful and wanton misconduct 


THU 


44 


46 


52 


43 
48 


53 


50 


49 


43 
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47 


46 


42 


40 


49 








Defendant had stopped at an intersection 


When he started across 
the intersection the motor began to race, 


IN THE CURRENT PARADE OF oF WAT 


Loading and unloading—Fuel oil over- 
flowing—Building ignited (Ala.).. 41 
Notice of accident—As soon as prac- 
ticable (Mich.) ° 45 
Lookout—Bicycle emerging from drive- 
way—School area (Mass.) sae 
Misconduct of Jury—Failure to disclose 
prior accidents (Ohio) ne ee 
Owner's Liability—Entrustment to un- 
licensed driver (Tex:) 50 
Pedestrians Injured 
Crossing street away from crosswalk 
(Ore.) ‘ 44 
Walking along sidewalk—Truck ex- 
tending over walk (Pa.) .. 7 
Proximate Cause 
Chemicals in bottle breaking — Car 
occupant injured—Liability of driv- 
er’s employer (Cal.) . 48 
Pedestrian injured—Standing near 
parked car—Violation of parking 
statute (Wis.) ; 
Respondeat Superior—Guest of driver 
injured (Tenn.) uc ae 
Service of Process—Nonresident Mo- 
torist Law (N. M.) 4] 


51 


Speed—Pedestrian injured — Crossing 
road (Tenn.) 41 

Statute Construed—Reckless driving— 
Four persons in front seat (Pa.) 46 


U-Turns 
(N. C.) 


Bicyclist struck by truck 
. ° Swe 49 
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and the car gained speed. Defendant 
leaned down from a driving position, keep- 
the steering wheel, and 
pedal loose. 


a parked 


ing one arm on 
attempted to pull the gas 
While leaning over he ran into 
automobile. In an action by an injured 
guest, the trial court directed a verdict 
for the host. The undisputed evidence was 
that defendant knew that the gas pedal 
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had been sticking some two or three weeks 
before the accident and that his father 
had told him to have it repaired. In 
addition, when the accelerator stuck, the 
host, instead of attempting to reduce the 
speed or stop the car, stuck his head below 
the windshield where he could not see 
ahead. Under those circumstances, the 
issue of willful and wanton misconduct 
should have been submitted to the jury. 
Judgment for the host was reversed and 
the cause remanded.—Busch v, Oliphant. 
Illinois Appellate Court, First District. 
November 3, 1947. Released November 18, 
1947. 28 CCH AvtomosiLte Cases 582. 


James Paul DeLaney, for Appellant. 
Thomas M. Morris, for Appellee. 


LEAVING STATE 
PRIOR TO SUMMONS 


(NEW MEXICO) 


@ Nonresident Motorist Law 
Validity of service 


Plaintiff's minor son susta‘ned injuries 
through the alleged negligence of defend- 
ants in the operation of their automobile 
in New Mexico. The accident occurred 
on February 22, 1947, and suit was filed 
on February 28, 1947. Plaintiff alleged 
that defendants were nonresidents of the 
state and that the Secretary of State was 
their agent for service of process as pro- 
vided by Section 68-1003, 1941, N. M.S. A. 
Defendants abandoned their employment 
and place of res‘dence, leavit the st 
on March 3, 1947, before summons could 
be obtained. An order was procured from 
a district judge for service of process upon 
the Secretary of State and service 
The trial court entered an order sustainin 
the motions quashing the service. The 
reviewing court concurred stating: “It is 
unfortunate that we do not have a statute 
like Montana where service may be had 
on the Secretary of State when a resident 


{ 


leaves the state before suit is filed, 


or process is served upon him, or where 


after diligent search he cannot be found 
in the state even though he does not leave. 
Our statute makes the Secretary of State 
the agent for the service of process against 
a nonresident, growing out of any accident 
or collision in which his motor vehicle 
may be involved, while it is being operated 


feminist) 


AUTOMOBILE 


in this state by him or his agent. For 
such service to be valid the defendant 
must have been a nonresident at the time 
of the accident or collision and not at 
the time suit is filed.”—Fisher v. Terrell 
et al. New Mexico Supreme Court. Decem- 
1, 1947. 28 CCH Automopite Cases 631. 


Joseph L. Smith, Albuquerque, New Mexico, 
for Appellant. 


Quincy D. Adams, Albuquerque, New Mexico, 
for Appellees. 


CROUCHED PEDESTRIAN STRUCK 


(TENNESSEE) 


e Crossing highway 
Unlawful speed 
Contributory negligence 


Plaintiff had alighted from a bus and 
was starting to cross the highway when 
she was struck by defendants’ car. De- 
fendant driver asserted that he saw the 
bus come to a stop, but did 1 : plaintiff 
until she was nearly off the pavement. 
The night was dark and rainy, and plaintiff 
insisted that she did not see*the car until 
virtually the moment of impact Her in- 
juries were serious, requiring amputation 
of a leg and a considerable period of hospi- 
talization. But was plaintiff guilty of such 
contributory negligence ; would bar a 
recovery as a matter of lay Defendants 
iad seen » bus stop an ould expect 

as manifest that 
h to safely 
ens 
‘I he W 
crouched 
all questi 
plaintiff was 
oat nae al 
Filed Ne vembe r 
\UTOMOBILE CASES 608 

Penn, Hunter, Smith & Davis, Kingsport, Ten- 
nessee, for Plaintiffs in Error. 

John R. Todd, T. A. Dodson, Kingsport, Ten- 
nessee, for Defendant in Error. 


POWER UNIT OVERFLOWS 


(ALABAMA) 
@ Unloading fuel oil 
Insurer’s refusal to defend suit 
One of plaintiffs’ employees had driven 
an oil truck, to which a 745-gallon delivery 
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tank was attached, to a saw mill to deliver 
fuel oil. The delivery was made by using 
a five-gallon can and funnel, which were 
carried on the truck as a part of its equip- 
ment, to pour the fuel oil into the power 
unit of the plant. While the fuel oil was 
being removed from the trailer tank into 
the power unit, the latter overflowed, the 
oil ignited, and the plant was damaged by 
fire. The owner recovered for his loss 
through a suit against plaintiffs. The sole 
question before the court was whether the 
overflowing of the power unit, the fire 
and resultant damage, arose out of the use 
or unloading of the truck and attached 
trailer and tank within the meaning of the 
policy of liability insurance issued by de- 
fendant to plaintiffs. There was no merit 
in the contention that the unloading of 
the truck had been completed at the time 
of the fire. 3y failing and refusing to 
defend the suit, the insurer breached the 
terms of the policy, and judgment for 
plaintiffs was affirmed.—St. Paul Mercury 
Indemnity Company v. Crow et al. United 
States Circuit Court of Appeals, Fifth 
Circuit. November 21, 1947. 28 CCH 
AUTOMOBILE CASsEs 611, 

Reid B. Barnes, Birmingham, Alabama, for 
Appellant. 

Sam M. Johnston, William E. Johnston, Mo- 


bile, Alabama; C. L. Hybart, Monroeville, Ala- 
bama, for Appellees. 


MINOR STANDING ON TRACTOR 


(TENNESSEE) 
e Wrongful death 


The decedent’s uncle was driving a farm 
tractor along a public highway, and the 
decedent was standing on the tractor 
which was attached to the threshing 
machine. Defendant’s automobile was ap- 
proaching from the opposite direction at 
a speed of twenty-five to thirty miles per 
hour. The evidence was in hopeless con- 
flict as to whether the decedent jumped 
from the threshing machine into the path 
of the oncoming car or whether the dece- 
dent was walking along the road and was 
struck from behind by defendant’s auto- 
mobile. If defendant crossed from his 
right side of the road over to the left 
or wrong side of the road and ran down 
the decedent when his back was turned, 
he was guilty of negligence. On the other 
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hand, if the decedent suddenly leaped from 
a place of safety into the oncoming car, 
this would so proximate contributory neg- 
ligence as to bar recovery. The jury 
adopted the theory of the administrator. 
The great weight of authority is to the 
effect that substantial damages may be 
recovered for the wrongful death of a 
minor, notwithstanding the fact that the 
child has never been gainfully employed. 
Judgment in the sum of $8,000 for the 
wrongful death of the seventeen-year-old 
decedent was affirmed.—Myers v. Stuffle 
Admr. Tennessee Court of Appeals, East- 
ern Division. Filed November 24, 1947. 
28 CCH AuToMosILe Cases 610. 

Penn, Hunter, Smith & Davis, Kingsport, Ten- 
nessee, for Plaintiff in Error. 


E. Ray Hauk, Kingsport, Tennessee, for De- 
fendant in Error. 


SUNFLOWERS 
CONCEAL WASHOUT 
(NEBRASKA) 


e Trap 
County’s liability 





It was six-thirty o’clock in the evening 
as plaintiff’s insured, traveling at a speed 
of ten miles per hour, turned from a county 
road north onto a little used public road 
Within a few feet, the left front wheel 
slipped or dropped into a hole eight feet 
deep and thirty feet in diameter, causing 
the car to turn over on its top. There 
was no barrier or warning sign to indicate 
that there was a hole in the road, and 
a growth of weeds and tall sunflowers on 
the west side of the hole cast a shadow 
over the road at this hour of the day. 
The trial court sustained plaintiff's motion 
for a directed verdict. On appeal, defend- 
ant county asserted that it was error for 
the court to fail to submit the questions 
of negligence and contributory negligence 
to the jury. The court remarked that 
the accident was one which could happen 
without any fault or negligence on the 
part of the driver and that the growth 
of weeds around the washout constituted 
a trap. There was nothing in the evidence 
which raised any presumption of negligence 
or want of care on the part of the driver, 
and judgment for plaintiff was affirmed.— 
Hartford Fire Insurance Company V. 
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County of Red Willow, Nebraska. Ne- 
braska Supreme Court. Filed December 5, 
1947. 28 CCH AvutomosiLe CAses 598. 
Charles E. McCarl, for Appellant. 

Colfer, Russell & Colfer, for Appellee. 


RIFLE 
FALLS FROM BAGGAGE RACK 


(NORTH CAROLINA) 
e Infant bus passenger injured 

When defendant’s bus arrived at a flag 
stop, it drove off the hard surface and 
stopped to take on passengers, among 
whom was a man carrying a .22 gauge 
rifle. He placed the rifle in the latticed bag- 
gage rack over the seat occupied by the four- 
month-old plaintiff and his mother and 
moved on toward the rear of the bus. As 
the bus returned slowly to the pavement, 
the rifle fell, hitting plaintiff on the head 
and inflicting serious and permanent injury 
to the tissues of the child’s brain. The 
baggage rack consisted of metal bars two 
or three inches apart, extending the length 
of the bus, supported by metal bars 
attached to the side of the bus. The re 
viewing court concurred in the conclusion 
of the trial court that plaintiff failed to 
offer any evidence of actionable negligence 
on the part of defendant. Classifying the 
rile as baggage rather than a firearm, the 
court commented that there was no 
evidence of any defect in the baggage rack 
or that it was negligently constructed 
The duty of caring for small baggage rests 
primarily upon the passenger to whom it 
Plaintiff did not contend that 
defendant’s employee knew the rifle had 
been placed in the rack. If there was 
anything in the appearance of the rifle as 


belongs. 


placed to indicate danger of its falling, 
this condition had not existed long enough 
for it to be a question for the jury whethe1 
by the exercise of ordinary care defendant’s 
employee should have observed it. Judg 
ment of nonsuit was affirmed.—Williams, 
ete. v. Queen City Coach Company. North 
Carolina Supreme Court. November 10, 
1947. 28 CCH AvurtomostLe Cases 608. 
Paul J. Story, for Plaintiff, Appellant. 


Williams, Cocke & Williams, for Defendant 
Appellee. 


AUTOMOBILE 


(OHIO) 
e@ Parked vehicle damaged 


When the traffic light changed at the 
intersection, defendant started forward 
with the traffic. Just before he started 
he felt a pain once or twice and placed 
his hand against his heart. After making 
a left turn at the intersection, he suddenly 
experienced three or four knifelike jabs in 
the region of his heart, and everything 
became dark. 3efore he could turn into 
a nearby gas station, everything went 
blank, and during his blackout he struck 
plaintiff's truck which was parked along 
the street. Although he realized that he 
hit something, he did not know what it 
was. Affirming the judgment for defend- 
ant, the court remarked: “By the great 
weight of authority one who becomes 
suddenly stricken or loses consciousness 
due to an unforeseen cause while driving 
an automobile, and as a proximate cause 
thereof injures another, cannot be charged 
with negligence under such circumstances.” 
—Weldon Tool Company v. Kelley. Ohio 
Court of Appeals, Cuyahoga County, 
Eighth District. November 3, 1947. 28 
CCH AutomosiLe CAses 579, 

T. Edward McNamara, for Plaintiff, Appellant. 

Davis & Young, for Defendant, Appellee. 


BICYCLIST 
EMERGING FROM DRIVEWAY 


(MASSACHUSETTS) 


@ Speed of motorist 
Degree of care 


The sixteen-year-old plaintiff was riding 
a bicycle near the corner of Pinehurst and 
Oxford Streets, where there was a store 
and gasoline filling station. He rode up- 
grade from Pinehurst through a_ short 
driveway between the store and the pumps 
into Oxford and then heard the screeching 
of the brakes of defendant’s automobile, 
which was coming down on Oxford from 
plaintiff's left. The automobile hit the rear 
end of plaintiff's bicycle, throwing him off 
into the street and injuring him. Defend- 
ant knew that there was a school in the 
neighborhood and that children would 
probably be coming through the driveway 
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into Oxford, but he did not sound his 
horn. The expected presence of school 
children required a high degree of care. 
A jury could find negligence in driving 
even at a speed of twenty-five to thirty 
miles an hour, without giving any signal, 
where a boy was likely to come in sight 
from the driveway. With the statutory 
burden of proof upon defendant, it could 
not be ruled as a matter of law that plain- 
tiff was guilty of contributory negligence. 
He was entitled to take into account the 
probability that motorists would regard 
the presence of the school and the likeli- 
hood that children would be encountered. 
The exceptions to the judgment for the boy 
and his father were overruled.—Clouatre 
et al. v. Lees. Massachusetts Supreme 
Judicial Court. Worcester. October 31, 
1947. 28 CCH Avutomonsire Cases 575. 
S. B. Milton, R. C. Milton, for Defendant. 


W. J. Griffin, D. P. Callahan, Jr., for Plain- 
tiffs. 


CROSSING 
AWAY FROM CROSSWALK 


(OREGON) 


e@ Pedestrian injured 
Contributory negligence 


It was dark and raining at the time 
of the mishap, which occurred at or near 
the intersection of Hall Street and Fair- 
grounds Road. At the northeast corner 
of the intersection a filling station and 
garage was located and across the street 
Plaintiff drove her car 
Fairgrounds Road and 


was a grocery. 
southwest on 
parked her car across the street from the 
grocery. She walked to the rear of her 
car, looked in both directions, and started 
to cross the road to the grocery, looking 
to her left in the direction of a curve 
in the road. She had not reached the 
center of the road when she was struck 
from the right by defendant’s car. On 
appeal, defendant contended that the lower 
court erred in failing to hold plaintiff guilty 
of contributory negligence as a matter of 
law. The court spoke: “The statutory 
provision governing the crossing of a road- 
way at a point other than at a crosswalk 
is not a prohibition against crossing a 
roadway other than at a crosswalk. It 
imposes upon the pedestrian the duty of 


yielding the right of way, but does not 
relieve the driver of a vehicle of the duty 
to exercise due care Whether plain- 
tiff used the degree of care for her own 
safety which an ordinarily prudent person 
would have used in the same place and 
under the same conditions was a question 
for the jury and not the court.”—Martin 
v. Harrison. Oregon Supreme Court, 
November 12, 1947. 28 CCH AvutTomosite 
CAsEs 571. 

Herbert M. Schwab, James Arthur Powers, 
Portland, Oregon, for Appellant. 


Norman K. Winslow, Robin D. Day, Salem, 
Oregon, for Respondent. 


TRUCK RIDER 
PINNED AGAINST BANK 
(KENTUCKY) 
e Skidding into ditch 
Assumption of risk 





Ed Parman had delivered a load of 
groceries for defendants to Johnson’s Store, 
where he met plaintiff, who requested a 
ride back to town. It had been raining, 
and the road was slippery. When the truck 
reached Johnson’s Hill, it stalled, and the 
driver made two unsuccessful attempts to 
make the grade. On the last attempt the 
wheels of the truck were spinning, and it 
slipped over to the right hand side of the 
road close to the ditch. The driver and 
plaintiff got out, and the driver asked 
plaintiff to help hold the truck to keep 
it from slipping in the ditch as_ he 
attempted to move it. Apparently he in- 
tended to let it roll back to get better 
traction for the rear wheels. At that time 
another man, Buttree, arrived and offered 
his assistance. He expressed the opinion 
that he and plaintiff could hold the truck 
out of the ditch. When the driver let the 
truck move back a few feet, it skidded 
into the ditch and pinned plaintiff against 
the bank. The truck was in difficulty; 
it was in a precarious position; the tires, 
road and bank were wet and slippery; and 
plaintiff was completely aware of the entire 
situation. The court was unable to point 
to any act of negligence upon the part 
of the driver, but concluded that plaintiff, 
with full knowledge of the situation, was 
contributorily negligent as a matter of law 
in that he assumed the risk of the event 
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which took place. A verdict should have 
been directed for defendants. Judgment 
for plaintiff in the amount of $15,000 was 
reversed and the cause remanded with 
directions to grant defendants a new trial. 
—Porter et al., etc. v. Cornett. Kentucky 
Court of Appeals. November 21, 1947. 28 
CCH AvuTOMOBILE CAsEs 568. 

J. Walter Clements, Louisville, Kentucky, 


Murray L. Brown, London, Kentucky, for Ap- 
pellants. 


William Lewis, Ray C. Lewis, London, Ken- 
tucky, for Appellee. 


NOTICE FORTY-SEVEN DAYS 
AFTER ACCIDENT 


(MICHIGAN) 


e Insurer’s liability 
Garnishment proceeding 
Cooperation of insured 
While plaintiff was crossing a street he 
was struck by an automobile owned by 
defendant Dashner and driven by his son. 
Forty-seven days after the accident plain- 
tiffs attorney wrote the defendant insur- 
ance company, which had issued a policy 
on the Dashner car, notifying them of the 
accident. The company did not receive 
areport from its insured until seventeen 
days later. The insurance company de- 
fended the action brought by plaintiff 
against Dashner in which a judgment was 
rendered for plaintiff. Although notified 


by the insurance company to appear for 
the trial of the action, Dashner failed to 
doso. In a garnishment proceeding against 


the insurance company to recover the 
amount of the judgment, the insurer denied 
liability on the grounds that the insured 
failed to give written notice of the accident 
“as soon as practicable” and breached the 
cooperation clause. Here, the insurer was 
put on notice forty-seven days after the 
accident when it received the letter from 
plaintiff’s attorney. An inquiry at the local 
police department would have disclosed 
considerable information with respect to 
the claim. The court could not say that 
forty-seven days’ delay in acquiring know- 
ledge of a claim constituted a violation 
of the insurance contract even though the 
Notice was not given by the insured. 
Furthermore, the record did not disclose 
that Dashner could have been of any 


assistance at the trial, since he was not 
an occupant of the car at the time of 
the accident. In short, the record wholly 
failed to show in any particular where the 
insurer’s rights had been prejudiced in 
any respect. Judgment for plaintiff was 
affirmed.—Kennedy v. Dashner, Preferred 
Automobile Insurance Company, Garnishee 
Defendant, Appellant. Michigan Supreme 
Court. Filed December 3, 1947. 28 CCH 
AUTOMOBILE CASES 548, 

Alexander, Cholette, Buchanan, Perkins & 
Conklin, 1007 Peoples National Bank Building, 


Grand Rapids, Michigan, for Garnishee, Defend- 
ant, Appellant. 


Robert S. McAllister, 701 Grand Rapids Na- 
tional Bank Building, Grand Rapids, Michigan, 
for Plaintiff, Appellee. 


ILLITERATE TRUCK DRIVER 
EMPLOYED 


(TENNESSEE) 
e Child trespasser injured 
Respondeat superior 
Wanton conduct 


The seven-year-old plaintiff was injured 
while riding as the guest of his uncle, 
Lucius Wilson, who was employed as a 
truck driver by defendant. While Wilson 
was pulling plaintiff's brother into his lap, 
the truck left the street and crashed into 
a pole. The child was a trespasser because 
the driver had been given positive instruc- 
tions not to pick up children. The ques- 
tion before the court was whether it was 
wanton, willful, or reckless negligence for 
defendant to permit Wilson, whom the 
Army had discharged because of illi 1 
to operate the truck. ‘Two or I » days 
before the accident Wilson was iployed 
by defendant to work in the coalyard and 
load coal. Wilson told defendant that he 
had worked for two or three very reputable 
concerns and had driven trucks for them. 
He was permitted to operate the 
in and around the coalyard, and when 
it was seen that he could drive, he was 
sent out in the citv to deliver coal Wilson 
did not have a driver’s license, but he told 
defendants that he had left his license at 
home. The trial judge submitted the ques- 
tion of wanton negligence to the jury—that 
is, whether defendant made a_ sufficient 
preliminary investigation before he put Wil- 
son in charge of the truck—and the jury 
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found for plaintiff. The reviewing court 
reversed, holding that defendant’s motion 
for a directed verdict should have been 
sustained. The act of defendant in employ- 
ing Wilson was not to be considered as 
likely to produce some harm or injury 
to another. The injuries resulted from 
positive disobedience of instructions given 
to the driver—Knowles, etc. v. Reynolds. 
Tennessee Supreme Court. November 29, 
1947, 28 CCH AvurtomosiLe CAsEs 562. 

Berke & Fleming, Chattanooga, Tennessee, for 
Plaintiff Knowles. 


Williams & Williams, Chattanooga, Tennessee, 
for Defendant Reynolds. 


FOUR PERSONS IN FRONT SEAT 


(PENNSYLVANIA) 
e Contributory negligence 


Plaintiff and three other adults were 
riding in the front seat of an automobile 
which was involved in a collision with 
defendant’s truck. The Vehicle Code of 
May 1, 1929, P. L. 905, Section 1001, as 
amended, 75 P. S., Section 481, provides 
in part: “Reckless driving is unlawful, 
and, for the purpose of this act, is con- 
strued to include the following: . . . (b) 
If investigation into an accident arising 
from the use and operation of a motor 
vehicle discloses that the accident occurred 
due to the front seat of the motor vehicle 
having been occupied by more than three 
There was an investigation 


pe rsons - 


of the accident by a state policeman who 
instituted a prosecution against the driver 
of the car in which plaintiff was riding 
to which the driver pleaded guilty. De- 
fendant argued that this established plain 
tiff’s contributory negligence as a matter 
of law. The court ruled to the contrary, 
holding that the statute contemplates as 
a prerequsiste to a finding of “reckless 
driving” a causal connection between the 
persons occupying the front seat and the 
accident. The issues of negligence and 
contributory negligence were properly sub- 
mitted to the jury, which found for plain- 
tiff. The conclusion of a state policeman 
cannot be substituted for the deliberate 
judgment of a judge and jury. Judgment 
for plaintiff was affirmed.—Winner v. 
Greenleaf et al. Pennsylvania Superior 


reennentaneenenty Huevnveceenenennrnenennnnieny 


PAGE 46 


Court. Filed November 12, 1947. 28 CCH 
AUTOMOBILE CASES 546. 


Donald A. Greenleaf, 808 West Avenue, Jen- 
kintown, Pennsylvania, for Appellant. 


Edward B. Duffy, Robert W. Honeyman, 508 
Swede Street, Norristown, Pennsylvania, for 
Appellee. . 


INJURY WITHOUT DAMAGE 


(PENNSYLVANIA) 
eRepairs paid by bailee 


Plaintiff, as owner of a truck, brought 
an action to recover for damage to the 
vehicle in a collision with defendant’s auto- 
mobile. At the time of the accident the 
truck was being used in the business of 
plaintiff’s father and was being driven by 
an employee of the father. At the trial 
defendant had proceeded on the _ theory 
that the truck driver’s contributory neg- 
ligence should be imputed to the owner 
and bar the latter from recovery. After 
a verdict for plaintiff, defendant moved 
for judgment n. o. v., presenting a defense 
which had not been mentioned at the trial, 
namely, that plaintiff could not recover 
because he suffered no damage, plaintiff's 
father having paid for the repairs to the 
truck. Affirming the judgment for plain- 
tiff, the court declared that defendant had 
no standing to raise the question that plain- 
tiff could not recover because he did net 
pay for the repairs and consequently 
suffered no damage, since the question was 
not raised at the trial, but only after an 
adverse verdict. A case will not be re- 
viewed on a different theory from that 
on which it was tried in the lower court.— 
Schmidt, etc. v. Martz. Pennsylvania 
Superior Court. Filed November 12, 1947. 
28 CCH AvtTomosite CAses 544. 

Charles C. Lark, Dime Trust Company Build- 
ing, Shamokin, Pennsylvania, for Appellant. 

Richard Henry Klein, Robert McK. Glass, 230 
Market Street, Sunbury, Pennsylvania, for Ap- 
pellee. 


BOY STRUCK BY BUS VENTILATOR 


(MASSACHUSETTS) 
@ Wrongful death action 


Plaintiff's intestate, a ten-year-old boy, 
and a companion had hitched a ride on 
the rear of an ice truck which was traveling 
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on Lancaster Street. The driver discovered 
their presence, stopped the truck on the 
west side of Lancaster nearly opposite its 
intersection with Florence Street, and 
ordered the boys to leave. The companion 
went to the west sidewalk, but the 
intestate, while crossing to the east side 
of the street, was struck by an open 
ventilator projecting five inches beyond the 
left side of a bus which was proceeding 
north on Lancaster. The jury returned 
a verdict for plaintiff, and defendants 
excepted to the denial of their motions for 
directed verdicts. There was ample evi- 
dence which, if believed by the jury, would 
justify a finding that the intestate darted 
out from the rear of the truck directly 
into the path of the oncoming bus, which 
was then so near to him that the accident 
was inevitable. If this evidence stood alone, 
defendants would be entitled to prevail. 
However, the bus driver had a clear view 
for 300 feet as he approached, and there 
was no other traffic in the vicinity. 
Immediately after the intestate jumped off 
the truck, the bus was 150 feet away, and 
it approached in a straight course at a 
uniform speed of thirty miles per hour up 
to the time of the accident. It was for 
the jury to say whether the bus driver 
should have seen the boy in time to check 
the speed of the bus, to stop or to turn 
slightly to his right in order to have the 
ventilator, which projected only a few 
inches beyond the side of the ‘bus, clear 
the intestate. It could not be ruled that 
the intestate was guilty of contributory 
negligence. Defendants’ exceptions to the 
denial of their motions for directed verdicts 
were overruled—Mazzaferro, Admr. v. 
Dupuis. Massachusetts Supreme Judicial 
Court. Worcester. November 4, 1947. 28 
CCH AuTomosILE CAsEs 545. 

J. J. Philbin, for Plaintiff. 

H. C. Walsh, for Defendants. 


TRUCK 
EXTENDING OVER SIDEWALK 


(PENNSYLVANIA) 
® Pedestrian injured 





Plaintiff was walking on the narrow 
tattway of Chancellor Street, intending to 
teach the rear of a restaurant abutting 
Marble Court. He had proceeded in the 
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cartway a distance of seventy-five feet when 
a truck swung out of Marble Court and 
turned toward the east on Chancellor 
Street, which was only wide enough to 
accomodate the wheels of an _ ordinary 
truck. When the truck approached, plain- 
tiff stepped onto the sidewalk eighteen 
inches wide on the north side of Chancellor 
Street, and for the first time he was able 
to see that the truck bed extended over 
the wheels and occupied the space above 
the sidewalk. The truck was then “on 
top of him,” and plaintiff was squeezed 
between the building and the truck bed. 
Appealing from a judgment for plaintiff, 
defendant contended that the trial court 
erred in denying its motion for judgment 
n. o. v., on the ground that plaintiff was 
guilty of contributory negligence as a 
matter of law. Defendant argued that 
plaintiff flattened himself against the wall 
without knowing whether there was suff- 
cient clearance between the truck and him 
self and that he should have moved into 
a doorway or walked rapidly ahead of 
the truck, which was traveling at a speed 
of two miles per hour. The question of 
contributory negligence was for the jury. 
Plaintiff was confronted with a sudden 
emergency not caused by his own tortious 
conduct. Judgment for plaintiff was af- 
firmed.—Hall v. Robert Hawthorne Com- 
pany. Pennsylvania Superior Court. Filed 
November 12, 1947. 28 CCH AvutTOMoBILI 
CAsEs 536. 

Ralph S. Croskey, 1706 Morris Building, Phila- 
delphia, Pennsylvania, for Appellant. 


James F. Masterson, John E. Walsh, Jr., 
Maurice Freedman, 1702 Finance Building, Phil- 
adelphia, Pennsylvania, for Appellee. 


IMPAIRED EARNING CAPACITY 


(FLORIDA) 


e Damages 
Press operator 


Plaintiff was injured by the negligent 
operation of a bus driven by defend- 
ant. The question before the court was 
whether the trial court erred in ordering 
a remittitur of $20,000 from a $40,000 ver- 
dict in lieu of plaintiff’s submitting to a 
new trial. At the time of the injury 
plaintiff was twenty-eight years old, in 
good health, and married with two children. 
His life expectancy was 36.73 years. His 
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only trade was news printing as a press 
operator which yielded a salary of $3,900 
annually. Due to his injury he will never 
be able to resume his trade because he 
cannot remain on his feet for along period 
of time. Other work which he might 
possibly be able to undertake would pay 
from $25 to $35 per week. Thus his loss 
of earnings might well exceed $25,000 after 
being reduced to its present value. After 
the accident plaintiff was unconscious for 
seven days, was confined to the hospital 
for ten months, was in bed for six weeks, 
and was in a wheel chair for four months. 
A large part of the flesh was torn from 
his lower limbs, necessitating skin grafting 
with attendant pain and inconvenience. He 
will never regain his normal appearance and 
will suffer pain the remainder of his life. 
The reviewing court concluded that the 
order of remittitur was erroneous and 
should be reversed and judgment entered 
verdict—McHugh v. Miami Transit 
Florida Supreme Court. Nov 
CCH AUTOMOBILI 


on the 
Company. 
ember 25, 1947 28 
Cases 52! 

Perry A. Nichols, William C. Gaither, for Ap- 
pellant. 


Worley, Gautier & Cannon, for Appellee. 


BOTTLES OF CHEMICALS BREAK 
IN ACCIDENT 


(CALIFORNIA) 
© Occupant injured 
Proximate cause 


Plaintiff was injured while riding in her 
on’s car when it collided with another 
‘le and some bottles of chemicals in 
on’s care broke and poured over her, 
eatit the clothing from her body and 


causing her to inhale fumes from the chemi- 


cals. Suit was brought against the com- 
pany which employed her son and required 
him to transport this equipment in his 
work of cleaning 


racks or equipment of any kind were furn- 


swimming pools. No 


ished to service men for their use in trans- 
porting the chemicals. Plaintiff alleged 
that the conduct on the part of defendants 
in furnishing inherently dangerous sub- 
stances for the use of their service men 
and sending these men out with absolutely 
no precautions to prevent the breaking of 


the bottles, and with absolutely no in- 
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structions or warning as to the dangerous 
nature of the chemicals and the necessity 
of properly safeguarding them from escaping, 
created a situation wherein there was great 
danger of injury to third persons and re- 
quired of defendants a correspondingly high 
degree of care. The fact that the chemicals 
were in the car was merely a condition 
and could not by any process of reasoning 
disturb or alter the basic fact that the 
proximate cause of the injury was the 
collision. Judgment of nonsuit was af- 
firmed.—McEvoy v. American Pool Cor- 
poration et al. California District Court 
of Appeal, Second District, Division One. 
October 28, 1947. 28 CCH AutTomosite 
Cases 523. 

Richard K. Gandy, Robert G. Cockins, Mark 
E. O'Leavy, for Appellant. 

Reginald I. Bauder, Robert E. Ford, for Re- 
spondents, 


BUS PASSENGER BOUNCED 


(NEW YORK) 


@ Degree of care 
Res ipsa loquitur 


Plaintiff, who was a passenger in a bus 
driven by one defendant and owned by the 
other, claimed that while the bus was 
traveling at an excessive rate of speed it 
“jounced or bounced,” and that he was 
raised from his seat, and upon coming down 
suffered injuries. Since it was not shows 
that there was any defective appliance or 
equipment on the bus, and there was no 
danger confronting the bus driver, the rule 
of highest degree of care was not applicable. 
The bus driver’s duty is to be measured 
by the care of a reasonably prudent man 
under the circumstances. Although the 
rule of res ipsa loquitur was applicable, it 
was incorrectly explained. It was incorrect 
to instruct the jury that if plaintiff was 
thrown from his seat by a sudden and 
violent jounce, “then defendant is negligent.” 
Such evidence permits an inference of negli- 
gence, but it is for the jury to say whether 
or not the evidence requires a finding of 
negligence. Introduction of evidence suf- 
ficient to raise the presumption establishes 
a prima facie case, but defendants have no 
burden of explaining the manner in which 
the accident happened, and may overcome 
the presumption by showing reasonable care 
against the happening of such an accident. 
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The errors required a reversal of the judg- 
ment for plaintiff and the granting of a new 
tral—Schulz v. Finn et al. New York 
Supreme Court, Appellate Division, Second 
Judicial Department. December 8, 1947. 
28 CCH AutTomosiILe Cases 629. 

J. Irwin Shapiro, Phillip J. O’Brien, John G. 
Coleman, 60 East 42nd Street, New York City, 
for Appellants. 

George W. Herz, Clarice G. Burkard, George 
Shweyer, 5909 Myrtle Avenue, Ridgewood, 
Queens, New York, for Respondent. 


U-TURN ON HIGHWAY 
(NORTH CAROLINA) 
e Bicyclist injured 

Plaintiff was riding his bicycle along the 
highway. As he made a U-turn, after pass- 
ing an automobile, he lost his balance, fell 
from his bicycle and landed between the 
front and rear wheels of defendants’ truck, 
which was traveling about twenty miles 
per hour. While the evidence did not dis- 
close any act of negligence on the part of 
defendants, the negligence of plaintiff was 
suficient to establish contributory negli- 
gence as a matter of law. Plaintiff’s failure 
tosee the approaching truck when he looked 
just prior to making his U-turn was not 
chargeable to defendants. The presence of 
the truck on the highway and the manner 
of its operation negatived the allegation of 
excessive speed. Furthermore, the truck 
was stopped within six or eight feet of the 
point where its left rear wheel came in con 
tact with plaintiff’s body. Conc!uding that 
sometimes physical facts speak louder than 
words and that plaintiff's own testimony 
exonerated defendants from liability, the 
court affirmed the judgment of nonsuit.- 
Toney v. Henderson et al. North Carolina 
Supreme Court. Filed November 26, 1947 
2 CCH AutomosiLe Cases 638 

G. T. Carswell, Robinson & Jones, for Plain- 
tiff, Appellant. 


Thaddeus A. 


Adams, for Defendants, Ap- 
yellees 


PIPE AND RAMP IN STREET 


(TENNESSEE) 


® Motorcyclist injured 
Contributory negligence 


Plaintiff was injured while riding his 
motorcycle when he suddenly and without 
(atti) HUCAOUUUEU AAU OUTTA 
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warning came upon a wooden platform or 
ramp placed across the street by defendant 
for the purpose of covering a two and one- 
half inch pipe. 


There were no warning 
flares or signals. 


Defendant relied upon 
the rule that it is contributory negligence 
as a matter of law to operate a vehicle at 
night at such a rate of speed that it cannot 
be stopped within the range of lights. The 
reviewing court could see no application 
for the rule. The evidence was that plain- 
tiff could stop within a distance of five feet. 
Why then did he not see the ramp in time 
to avoid being injured? The record was 
not clear on this point. The court thought 
it clear, however, that the cause was not 
attributable to any fault of plaintiff. All the 
testimony tended to show that plaintiff 
was in the exercise of due care. Defend- 
ant’s negligence being established, the bur 
den fell upon it to show that plaintiff was 
also guilty of negligence which proximately 
contributed to his injuries. The case should 
have gone to the jury Judgment for 
defendant was reversed and the cause re- 
manded for a new trial—Sweet v. Roane- 
Anderson Company. Tennessee Court of 
Appeals Filed November 24, 1947. 28 
CCH AvtTomosiLe CAsEs 630. 

Fisher & Davis, Clinton, Tennessee, for Plain- 
tiff in Error. 


Poore, Kramer, Cox & Overton, Erma Green- 
wood, Knoxville, Tennessee, for Defendant in 
Error 


FAILURE TO SETTLE CLAIM 
WITHIN POLICY LIMITS 


(NEW HAMPSHIRE) 
e Insurer’s negligence 
The insured, under a policy issued by 
defendant against liability for personal in 
jury caused by accident arising out of the 
ownership, maintenance or use of his auto- 
mobile, brought an action to recover for 
the negligence of the insurance company in 
failing to settle the claim of a Miss Moran 
for a sum within the policy limit of $5,000. 
Miss Moran had recovered a judgment 
against the insured in the sum of $12,000 
for injuries sustained when struck by the 
insured vehicle. The insurance company 
paid her the full amount of its contractual 
obligation under the policy, and the insured 
was forced to pay the other $7000. The 
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court ruled: “The duty of the insurer was 
not only to pay on behalf of the insured 
all sums the latter should become obligated 
to pay because of bodily injury within the 
policy limit, but also to save the insured 
harmless from any and all liability caused 
by accident and arising out of the owner- 
ship, maintenance or use of his automobile 
in so far as it could do so by a reasonable 
performance of its service to settle claims 
The standard of care is at least 
what a reasonable man would exercise in 
the management of his own affairs 
In other words, in deciding whether or not 
to settle the insurer must be as quick to 
compromise and dispose of the claim as if 
it itself were liable for any excess verdict. , 
Moreover, it follows from the standard of 
due care that the insurer cannot be too 
venturesome and speculate with a trial of 
the issues in the accident case at the risk 
of the insured. . . . In the case at bar 
there was evidence from which the jury 
could find negligence on the part of the 
defendant in failing to settle. It had the 
opportunity to compromise the claim of 
Miss Moran It could be found by 
the injury that the facts relating to 
the driver of the automobile and the contri- 
butory negligence of the pedestrian were so 
close that the ordinary man of average 
prudence would have accepted the offer of 
settlement in view of the serious injuries 
resulting in a permanent disability and the 
out-of-pocket losses shown.” Judgment for 
the insured was affirmed.—Dumas v. Hart- 
ford Accident & Indemnity Company. New 
Hampshire Supreme Court. December 2, 
1947. 28 CCH AvtomopsiLte Cases 583, 
McLane, Davis & Carleton, Stanley M. Brown, 
for Plaintiff. 


Wyman, Starr, Booth, Wadleigh & Langdell, 
for Defendant. 


INCOMPETENCY ~ 
OF MINOR DRIVER 


(TEXAS) 
© Owner’s liability 
Absence of driver’s license 
The tractor mower which plaintiff was 
operating in the ditch adjoining the high- 
way was struck by an automobile owned 


by defendant and driven by a minor employee. 


The controlling question presented on ap- 


peal was whether the lower court correctly 
held that plaintiff could neither plead nor 
offer evidence to show that the employee 
had no driver’s license and that defendant 
permitted him to drive the automobile with 
actual knowledge—or at least under cir- 
cumstances that would constitute reason- 
able notice—that he did not have a license 
Defendant argued that the criminal penalty 
is the only legal consequence of a violation 
of the law and that in any event the 
absence of a driver’s license could not be 
the proximate cause of the injury. The 
court commented: “Whether the violation 
fo a criminal statute may be also the basis 
of civil liability, in the absence of an express 
statutory provision therefor, depends upon 
whether a purpose of the statute is to set 
up a standard of conduct in order to give 
protection to the interests of the class of 
persons to which the injured party belongs. 
We think that it is apparent that the sta- 
tute is designed to secure a minimum of 
competence and skill for drivers of auto- 
mobiles and to fix a standard of conduct 
for persons lending their automobiles to 
others to drive, and that its principal aim 
is to afford some protection to the interests 
of other persons on or near the public 
highways. We, therefore, are of the opinion 
that plaintiff was entitled to plead and to 
offer evidence that the employee did not 
have a driver’s license and that defendant’s 
agents knew that he did not have a license, 
and that the finding of such facts by the 
jury would be a finding of negligence per se. 
Judgment for defendant was reversed and 
the cause remanded for a new trial.—Mundy 
et al. v. Pirie-Slaughter Motor Company. 
Texas Supreme Court. November 26, 1947. 
28 CCH AvutomosiLe Cases 590. 

Clark, Craik, Burns & Weddell, Fort Worth, 
Texas, Price Daniel, Attorney General; Charles 


E. Crenshaw, Assistant Attorney General, Aus- 
tin, Texas, for Petitioners. 


Strasberger, Price, Holland, Kelton & Miller, 
Dallas, Texas, for Respondent. 


CHILD OVERTAKEN BY TRUCK 


(ALABAMA) 


e Identity of truck 
Burden of proof 
The five-year-old deceased, with an elder 
brother, had walked along Twelfth Street 
for a distance of one-half block and _ had 
then turned into and walked along Avenue 
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C for a short distance when a truck travel- 
ling in the same direction overtook them 
and ran over the deceased. The truck 
came close to the brother, but he fell back- 
wards and away from the truck, thus es- 
caping injury. After the accident the 
brother ran immediately to the aid of his 
stricken sister and consequently was unable 
to describe the truck except as to general 
color and type. There was evidence that 
the driver did not blow his horn and that 
he was upon the children before they were 
aware of his presence. The driver did not 
stop at the scene of the accident, but the 
brother testified that as the truck continued 
on its way the driver opened the door and 
looked back. The court reversed the judg- 
ment rendered for plaintiff and remanded 
the cause for a new trial, since prejudicial 
error was committed by plaintiff’s counsel 
in his argument to the jury when he de- 
clared that defendant’s truck driver com- 
mitted murder. Furthermore, an instruc- 
tion placed an erroneous burden’ on 
defendant of rebutting the presumption 
arising from proof of ownership of the 
truck and employment of the driver by 
“clear, strong, convincing and undisputed” 
evidence. A requirement that defendant’s 
evidence in rebuttal of the presumption be 
undisputed is necessary in order to justify 
the giving of a directed verdict for a de- 
fendant, but is not necessary to rebut the 
presumption before the jury. He was only) 
required to reasonably satisfy the jury that 
at the particular time and place of the 
accident the driver was not on defendant’s 
business.—Terminal Transport Company, 
Inc. v. Foster. United States Circuit Court 
of Appeals, Fifth Circuit. November 21, 
1947. 28 CCH AvutomostLte CAsEs 611. 


Francis H. Hare, Birmingham, Alabama, for 
Appellant. 


Wade H. Morton, Birmingham, Alabama, for 
Appellee. 


ONE FOOT OF CLEARANCE 


(WISCONSIN) 


@ Parking on highway 
Statute violated 
Proximate cause 


While traveling east on highway 33 near 
Bastian’s Corners, defendant Wiedmeyer’s 
car ran off the pavement and into the ditch 
on the north or left side of the road. 


Defendant Marx, also headed east, stopped, 
attached a cable to the front of Wiedmeyer’s 
car and pulled him back onto the right or 
south side of the highway. Both cars came 
to a stop on the south or right hand side 
of the road facing east, Wiedmeyer’s car 
being behind the Marx car, which was on 
the concrete to the extent of four feet. 
This left less than fifteen feet of the road- 
way for other traffic. As Brogan, who 
was driving east on highway 33, approached 
the Wiedmeyer car, he applied his brakes, 
whereupon the rear portion of his car skid- 
ded into the left rear fender of the Wied- 
meyer car. Plaintiffs were at a tavern at 
the intersection, saw the car in the ditch 
and walked towards it. At the time the 
Wiedmeyer car was struck, plaintiffs were 
behind it and were struck by the Brogan 
car either before or about the same time 
that it struck the Wiedmeyer car. The 
jury found both Wiedmeyer and Marx guilty 
of parking the latter’s automobile on the 
highway without leaving a clear and un- 
obstructed width of not less than fifteen 
feet upon the roadway. The negligence of 
Wiedmeyer was found to be a cause of 
plaintiffs’ injuries, but that of Marx was 
found not to have had a causal connection. 
The reviewing court reached a different 
conclusion. ‘Brogan’s car would have 
struck plaintiffs whether the Wiedmeyer 
car was there or not. Their injuries were 
not in any physical sense the result of a 
collision between the two cars. The pre- 
sence of the Wiedmeyer car on the highway 
in addition, perhaps, to the presence of 
people standing in the roadway to the north 
of it, caused Brogan to apply his brakes 
and to skid his car into plaintiffs. Keeping 
in mind that the question is whether one 
more foot of clearance would have made 
any difference in the result, we are forced 
to the conclusion that it would not.” Judg- 
ment of the lower court was reversed and 
the cause remanded with directions to enter 
judgment dismissing the complaints against 
Marx and Wiedmeyer.—Schultz v. Brogan 
et al., Aetna Casualty & Surety Company, 
Respondent, Milwaukee Automobile Insur- 
ance Company, Appellant. Wisconsin Su- 
preme Court. Filed November 18, 1947. 
28 CCH Avutomosite CAsEs 576. 

Quarles, Spence & Quarles, Milwaukee, Wis- 
consin, for Respondent. 


D. J. Regan, Milwaukee, Wisconsin, for Ap- 
pellant. 
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NEW INDOOR SPORT 


(OHIO) 


@ Misconduct of jury 
Preliminary examination 
Failure to disclose prior accidents 


Defendant Hauserman Company was re- 
modeling a large building, using its own 
employees and independent contractors. 
While plaintiff, an employee of an independ- 
ent contractor, was working in the building, 
he was knocked from a scaffold. In an 
action against the Hauserman Company 
and the Gardner Company, another inde- 
pendent contractor, the trial court directed 
a verdict for Hauserman, and the jury re- 
turned a verdict in favor of Gardner. 
On motion for new trial plaintiff alleged 
misconduct on the part of the jury in that 
several jurors failed to disclose on voir dire 
examination certain accidents they or their 
families had been involved in prior to the 
trial. Denying the motion for a new trial, 
the trial judge stated: “All save one of the 
jurors examined failed to disclose certain 
situations in which they were claimants, 
and it is rather an anomalous situation 
to have counsel for plaintiff complain that 
these claimants failed to disclose some acci 
dents which thev had had, most of them 
slight, and all of them some years before 

It has become a new form of 
indoor sport for plaintiffs, and, or defend 
ants after the rendering of an adverse ver 
dict to them to start on a quiet search in 
an effort to discover some failure upon the 
part of one or more of the jurors to dis- 
close a prior accident which has grown 
very hazy in the'r memory » -~« ome 
vast majority of jurors come to this court 
in good faith, perform their jury duty fairly 
and conscientiously, and when their term 
of service is over unless they have been 
guilty of something more than forgetting 
they fell out of a tree when they were 
twelve years old, or had a fender on their 
car scraped years before, they should be 
left alone and not be harassed and subjected 
to embarrassment and annoyance.” The 
reviewing court concluded that the trial 
court did not abuse its discretion in deny- 
ing the motion for new trial and endorsed 
the remarks of the trial judge.—Pearson v. 
Gardner Cartage Company, Inc., et al. 
Ohio Supreme Court. November 12, 1947. 
28 CCH AvutomosiLe Cases 512. 
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Harrison, Thomas, Spangenberg & Hull, for 
Appellee. 


McKeehan, Merrick, Arter & Stewart, Leroy 
B. Davenport, for Appellant. 


Arthur E. Griffith, for E. F. Hauserman 
Company. 


BRICK THROWN 
THROUGH BUS WINDOW 


(KENTUCKY) 


e Bus passenger injured 
Act of striker 





A strike was called by a portion of defend- 
ant bus company’s employees on the morn- 
ing of March 8, 1946, but a large number 
of employees refused to join the strikers, 
and about forty per cent of the company’s 
busses were operated during the day. Asa 
precautionary measure, operation of the 
busses was suspended at 6 p.m., March 8, 
and resumed at 6 a.m., March 9. During 
March 8 there were a few sporadic cases of 
vandalism, such as cutting trolley ropes, 
but no acts of violence. There was a radio 
discussion of the strike on Friday afternoon 
in which the attorney for defendant stated 
that the mayor had given assurance of 
adequate police protection and that reason- 
compared to that 
would be restored. 
The representative of the strikers assured 
the public that there would be no violence. 
When operations were resumed on Saturday 
morning, officals of the bus company drove 
about the city to ascertain whether the 
busses were being operated without molesta- 
tion. They observed no disorder and saw 
no crowds except at the carbarn where picket 
lines had been established. The bus which 
plaintiff later boarded made a complete trip 
on its regular route without incident. Plain- 
tiff boarded the bus on its second trip. 
As it neared an intersection where a group 
of men were congregated, one of the group 
told the driver they were going to throw 
a brick through the window if he went 
through. The driver paused for an instant 
and then continued on his route, where- 
upon a brick thrown through the wind- 
shield struck and injured plaintiff. The 
trial court erred in failing to direct a verdict 
for the bus company, since the lawlessness 
of the strikers was an occurrence that 
could not reasonably have been anticipated, 
and the bus driver was not negligent in 
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continuing in the face of the sudden 
emergency. Judgment for plaintiff was 
reversed.—Louisville Railway Company v. 
Logan. Kentucky Court of Appeals. 
November 21, 1947. 28 CCH AvuTOMOBILE 
Cases 614. 

Ogden, Tarrant, Galphin & Street, Louisville, 
Kentucky for Appellant. 

Carl K. 
Appellee. 


PASSENGER THROWN 
FROM MOVING BUS 


(NORTH CAROLINA) 
e Carrier’s liability 


Plaintiff secured a seat next to the aisle 
and directly in back of the bus driver, but 
shortly before she reached her destination 
she gave her seat to another passenger and 
stood in the aisle, leaning against the front 
seat and holding the rail which extended 
over the shield protecting the front of the 
first seat. The driver had his face turned 
to his left and was conversing with pas- 
sengers behind him. ‘Traffic on the highway 
was unusually heavy ine‘dent to state fair 
week . The bus was behind schedule because 
of frequent stopp ng to discharge and receive 
passenger and at times was being driven sixty 
miles per hour, passing cars in and out of 
the line of traffic. Approaching the scene of 
the accident, there was a dip in the contour 


Helman, Louisville, Kentucky, for 


VUVUUTEU ETE 


of the road with an upgrade on the east 
side, culminating in a sharp curve. In 
traversing this portion of the road the bus 
passed three cars and then pulled out of line 
to pass another when a car approaching in 
the west bound lane was observed. The 
driver applied his brakes in order to enable 
him to get back in line, and then, quickly 
accelerating his speed, suddenly lunged for- 
ward and turned sharply to the left to 
follow the curve in the road. As a result 
of these maneuvers plaintiff was thrown 
forward, lost her hold on the rail and 
toppled forward on the platform or well 
which was six of eight inches lower than 
the aisle. To save herself she caught hold 
of the rod which connects the lever near 
the steering wheel with the mechanism for 
opening and closing the door. Due to the 
defective condition of the mechanism, the 
door opened and plaintiff was thrown out. 
\ jury returned a verdict in the sum of 
$27,000 in favor of plaintiff. The reviewing 
court affirmed, concluding that defendant’s 
motions on nonsuit were properly refused, 
there being sufficient evidence of negligence 
on the part of the driver to be submitted 
to the jury.—Garvey v. Atlantic Greyhound 
Corporation North Carolina 
Court. Filed November 19, 1947 
AUTOMOBILE CASES 640 
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3unn & Arendell 
Plaintiff, Appellee. 
Ehringhaus & Ehringhaus, for Defendant, Ap- 
pellant. 


Thomas V Ruffin, for 
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Propose Restoring RFC Preferred Stock Loan Authority 


Superintendent Dineen of New York will appear before a special Senate 
subcommittee in the near future to ask for legislation to restore to the Reconstruc- 
tion Finance Corporation authority to make loans to insurers collateralized by 
preferred stock or to purchase preferred stock. Last June Congress limited 
RFC’s lending power to making only direct loans to insurance companies and 


banks. 


not oppose such a proposal 
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Mr. John D. Goodloe, Chairman of RFC, has indicated that he would 
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WERE THE POLICIES CANCELLED? 


(CALIFORNIA) 


e Fire insurance 
New contract 
Agent’s authority 


About February 20, 1945, defendant is- 
sued and delivered to plaintiff two fire 
insurance policies covering soap, materials 
for making soap, equipment and machinery. 
The policies were subject to cancellation at 
the request of the insured, or by the com- 
pany upon the giving of five days’ written 
notice to the insured. On April 7, 1945, 
the insured property was totally destroyed 
by fire. Defendant denied liability on the 
ground that the policies had been canceled 
on March 31, 1945. The policies had been 


delivered to plaintiff's broker about February 


23. Three weeks later defendant’s agent 
advised the broker’s office that it was dis- 
satisfied with the risk and asked that the 
policies be returned for cancellation. Plain 
tiff’s president told the broker’s employee, 
Elwood, not to cancel and to see whether 
he could obtain other insurance—‘non- 
board,” if possible. The employee then 
telephoned a Mrs. McDermott, asking her 


to try to place the coverage. She in turn 
spoke to a Mrs. Fine, a broker for Old Line 
Agencies, who quoted a “board rate,” 
stamped it and put it with her other orders 
for policies. Elwood was informed of the 
rate and said it would be all right. Four 
or five days later the fire occurred, De- 
fendant’s general agent, who had repeatedly 
asked Elwood for return of the policies, 
received them on March 31 and stamped 
them canceled. 

Reversing a judgment for defendant, the 
court held that the evidence was entirely 
too vague, indefinite and uncertain to estab- 
lish a contract for new insurance. Without 
that contract Elwood was without the 
authority to cancel the policies with de- 
fendant. Hence, they were not canceled 
and were in full force and effect on the 
date of the fire—K. C. Working Chemical 
Company v. Eureka-Security Fire and 
Marine Insurance Company of Cincinnati, 
Ohio. California District Court of Appeal, 
Second District, Division Three. October 
29, 1947. 6 CCH Fire anp CASUALTY 
Cases 495, 

G. R. Dexter, Walter H. Robinson, for AP 
pellant. 

McBain & Morgan, for Respondent. 
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SECOND MORTGAGEE’S RIGHT 
TO PROCEEDS 


(LOUISIANA) 


e Fire insurance 
Loss payable clause 

Plaintiff sold her property to one Behrnes, 
who, under the contract of sale, executed 
two notes secured by a vendor’s lien and 
mortgage and agreed to have the property 
insured against loss by fire in the sum of 
$3,000. In carrying out his obligation, 
plaintiff purchased a policy from defendant 
covering the main building to the extent of 
$2,000. On December 4, 1945, the building 
was totally destroyed by fire. Notwith- 
standing the fact that there was a loss- 
payable clause in favor of the first and 
second mortgagees, the insurer, in settlement 
of the loss, issued its draft to the joint 
order of Behrnes and his wife and Leslie 
Pecue, the first mortgagee, thereby totally 
gnoring plaintiff, the second mortgagee 
On March 8, 1946, plaintiff’s attorneys 
wrote defendant’s local agent, advising him 
that they were demanding that Behrnes 
apply the balance due on the Pecue mortgage 
note in the amount of $864 out of the 
proceeds of the draft which had been issued 
in payment of the loss by fire, and that 
they were likewise calling on Behrnes to 
instruct the insurance company to pay the 
remainder of the $2,000 fire loss to Mr. 
Guinn, the holder of the second.mortgage. 
The letter went unheeded, and on August 
20, plaintiff again wrote defendant informing 
it that she had written the local agent 
making demand for the loss wrongfully 
paid to Behrnes in violation of the mortgage 
payable clause and making final demand 
for the full amount of the $2,000 with 
interest 





The court ruled that defendant had ful- 
filled its obligation as far as Leslie Pecue 
was concerned, since the draft was for an 
amount more than his interest as mortgagee 
appeared, but that, in omitting to name 
plaintiff as a payee, it failed in its obligation 
to her as the other party contracted with 
under the mortgage clause in the policy 


The loss-payable clause was a_ personal 
contract under which defendant bound it- 
self to pay first the first mortgagee and 
then the second mortgagee in case of loss 
by fire of any of the property it had insured. 
Plaintiff’s right of action to recover the 
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FIRE AND CASUALTY 


VT 


amount due her under that obl'gation arose 
when the loss occurred on December 4, 
1945, and could not be affected by the fore- 
closure sale which took place long there- 
after. Plaintiff was entitled to recover the 
amount erroneously paid to Behrnes—that 
is, the sum of the draft that was in excess 
of the $864 which had to be applied to the 
payment of the first mortgage under the 
mortgage clause of the policy—Guinn v. 
Houston Fire & Casualty Insurance Com- 
pany. Louisiana Court of Appeal, First 
Circuit. November 21, 1947. 6 CCH Fire 
AND CASUALTY CAses 515. 

Taylor, Porter, Brooks & Fuller, Louisiana 


National Bank Building, Baton Rouge, Louisi- 
ana, for Appellant. 


Watson, Blanche, Fridge & Wilson, Louisiana 
National Bank Building, Baton Rouge, Louisi- 
ana, for Appellee. 


BURGLARS SLASH CLOTHING 


(TEXAS) 


e@ Inland Transit Floater policy 
Bailee’s Customer Form 
Coverage of policy 


Defendant issued to plaintiff, the owner 
of a general tailor shop, an Inland Transit 
Floater insurance policy, to which was 
attached a Bailee’s Customers’ Form. The 
policy covered all the insured’s customers’ 
goods and clothing while in the shop 
“against direct loss or damage caused by 
the perils specifically insured against. This 
policy insures against Theft, Burglary, and 
Hold-Up. . . .” Burglars broke into the 
premises and carried away a housecoat and 
a pair of riding trousers, and intentionally 
destroyed seventy-five pieces of clothing by 
slashing them with a sharp instrument. The 
insurer contended that the policy did not 
cover clothing which was destroyed, but 
not removed from the premises, and that 
the exclusion from coverage of clothing 
injured by “scratching, marring or chipping” 
excluded coverage of the garments de- 
stroyed by slashing. The court ruled to the 
contrary. “Peril of theft arises only after 
the offense of theft has been consummated. 
The provision in a policy insuring property, 
located in a house, against direct loss or 
damage caused by the peril of burglary, is 
intended to indemnify the owner against the 
loss or damage to the insured property 
perpetrated by a burglar after he gets to 
the property. And property destroyed 
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by a burglar after he entered a house is a 
loss caused by the peril of burglary.” Judg- 
ment for plaintiff was affirmed.—Camden 
Fire Insurance Association v. Moore. Texas 
Court of Civil Appeals, Galveston. October 
23, 1947. Rehearing denied, November 20, 
1947. 6 CCH Fire anp Casuatty Cases 507. 

Chilton Bryan, David Bland, Bryan & Bryan, 
Houston, Texas, for Appellant. 

Adams & Morgan, Crockett, Texas, for Ap- 
pellee. 


LOGGING EQUIPMENT 
REMOVED FROM STATE 


(WASHINGTON) 
e Fire insurance 
Restricted coverage 
Intent of parties 

Plaintiffs removed their insured logging 
equipment from the State of Washington 
to Oregon, and later to California, where it 
was damaged by fire. In an action for 
recovery for loss in the fire, reformation of 
the policy was sought upon the ground 
that the provisions restricting coverage to 
the State of Washington were inserted 
contrary to the common understanding and 
agreement which the contract was intended 
to state, and further, upon the ground that 
defendants so conducted themselves after 
the issuance of the policy as to be estopped 
from applying the coverage restriction. 
There was evidence that the insurance 
agency knew of the removal of the property 
outside of the State of Washington, but 
the law of Washington does not permit 


the enlargement of a coverage restriction by 


estoppel or waiver. Nor were plaintiffs 
entitled to reformation. A reading of the 
policy would have disclosed the limiting 
provision. The fact that plaintiff Van 
Meter did not see the policy prior to the 
loss did not aid him. The policy was held 
by the finance companies, but this did not 
negative his right to inspect it. The finance 
companies held their rights to the policy 
through Van Meter and at his instance 
The fact that all failed to notice a provision, 
which could readily be seen, and take excep 
tion thereto did not prevent the operation 
of the provision. Judgment for the insurer 
was affirmed.-—Van Meter et al. v. Franklin 
Fire Insurance Company of Philadelph‘a, 
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Pennsylvania. United States Circuit Court 
of Appeals, Ninth Circuit. N6vember 17, 
1947. 6 CCH Fire ann CASUALTY CAseEs 510, 


Jones & Bronson, Albert Olsen, Seattle, Wash- 
ington, for Appellants. 

Clarke, Clarke & Albertson, George Clarke, 
Seattle, Washington, for Appellee. 


WAIVER CLAUSE INVALIDATED 
(NORTH CAROLINA) ; 


e Fire insurance 
Restriction of standard form 





Section III, Article 3, of defendant mutual 
fire insurance company’s constitution pro- 
vided that if any insured building was 
located within 150 feet of combustible 
property of a neighbor and was damaged 
or destroyed by fire originating from an 
adjacent building, the policy would be null 
and void. This provision was incorporated 
in the policy issued to plaintiff, whose prop- 
erty was destroyed by fire originating in a 
neighbor’s frame structure within 150 feet 
of plaintiff's property. G. S. 58-177, re- 
lating to permissible variations from the 
Standard Fire Insurance Policy form, allows 
a rider or waiver which does not have the 
effect of making the provisions of the stand- 
ard form more restrictive. The pivotal ques- 
tion was whether the waiver provision was 
restrictive of the standard form. ‘“Manifestly,” 
declared the court, “it is restrictive in char- 
acter rather than descriptive of the sole risk 
classification underwritten by defendant. 
Although the standard policy was adopted by 
defendant subsequent to the passage of G. S. 
58-177 and had been approved by the Insurance 
Commissioner, together with the waiver 
clause, such approval of the waiver clause 
would not validate it. The Commissioner 
has no power to authorize or acqu’esce in 
the issuance of policies unauthorized or 
forbidden by statute. . . . If defendant 
wishes to insure only such properties as are 
situated outside the limits set out in the 
restrictive provision of the waiver clause, 
no doubt it can insure only that class of 
property. The provisions of the waiver 
only exclude the properties which are situ- 
ated within such limits. But the waiver 
inserted in a policy which undertakes to 
insure property within the limits of the 
prohibited territory, is restrictive, and is 
void.” Judgment for plaintiff was affirmed. 
—Glover v. Rowan Mutual Fire Insurance 
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Company. North Carolina Supreme Court. 
November 15, 1947. 6 CCH Fire Anp 
CASUALTY CAsEs 518. 


Linn & Shuford, for Defendant, Appellant. 
Craige & Craige, for Plaintiff, Appellee. 


TOOL BOX LABELED 
ONE STORY BUILDING 


(TENNESSEE) 


e Fire insurance 
Willful concealment 
Agent’s knowledge 


The fire insurance policy issued to plain- 
tiff described the property insured as “tools 
and personal property while stored in one 
story building located Block 16, Shelby 
Street.” In defense to a suit on the policy 
defendant contended that the insured will- 
fully concealed the fact that the personal 
property insured was not located in a one 
story building, but was located in a tool 
box, and that the tool box was not located 
in Block 16 but in an alley dedicated to 
public use. Under the provisions of the 
policy willful concealment or misrepresenta- 
tion of material facts voided the contract. 
Plaintiff testified that he concealed nothing 
from defendant’s issuing agent; that he 
explained to the agent that the property 






MM 





was located in a tool box in an alley 
bisecting Block 16 on Shelby Street and 
accompanied a representative of the agent 
to- inspect the property before the policy 
was issued. Upon learning after the delivery 
of the policy that it described the property 
as being located in a one story building, 
plaintiff returned to the agent and called 
the discrepancy to his attention, and was 
advised that anything with a roof on it, 
even a dog house, was considered a one 
story building. Although the representative 
who inspected the property was not an 
agent of the insurer, the court ruled that 
it is well settled that an insurance agent 
has implied authority to appoint sub-agents 
and assistants if reasonably necessary to 
the proper and efficient transaction of the 
business committed to him, and the insurer 
becomes bound by their acts to the same 
extent as by the acts of the agent himself. 
There was material evidence to support the 
jury’s finding that plaintiff made full dis- 
closure to the agent. Judgment for plain- 
tiff was affirmed.—William Penn Fire 
Insurance Company v. Jones. Tennessee Court 
of Appeals, Eastern Section. November 24 
1947. 6 CCH Fire anno Casuatty CAses 513 
Penn, Hunter, Smith & Davis, E. F. Smith, 
Kingsport, Tennessee, for Plaintiff in Error. 


Harry L. Garrett, Kingsport, Tennessee, for 
Defendant in Error. 
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Applause for All-Industry Bills 


In a memorandum recently filed with the National Association of Insurance 
Commissioner, the American Mutual Alliance endorses the Commissioners’ All- 


Industry bill. 


An excerpt from the report reads, “The bill establishes sound bases 


for maintenance of the solvency of insurance carriers and establishes reasonable 
administrative standards for the control of the making and using of rates in such 


a way as to require fair and equitable treatment of the public. 


In an attempt to 


achieve a balance between the amount of control necessary to preserve full com- 
petitive opportunity the bill preserves the maximum of such competitive oppor- 


tunity and still makes it possible for regulation to be effective. 


The bill may be 


said, therefore, to represent the minimum regulation necessary to meet the objec- 


tive and the standards outlined therein. 


If the minimum restrictions imposed 


upon the right of initiative and freedom of action serve to make the initial task of 
administration more difficult, it is nevertheless possible under the bill to obtain 
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regulation in the public interest which will be effective.’ 
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EPILEPTIC SEIZURE IN BATHTUB 


(PENNSYLVANIA) 
@ Double indemnity 


An epileptic for twelve years, the insured 
was found dead in the bathtub. There was 
no evidence of external fluid in his lungs, 
and it was conceded that death was not 
the result of drowning. The policy pro- 
vided for double indemnity in the event of 
“death resulting directly and independently 
of all other causes, of bodily injuries effected 
solely through external, violent and acci- 
dental means.” The two medical witnesses, 
who testified for plaintiff, agreed that the 
insured had been stricken with an epileptic 
seizure while in the bathtub. The coroner’s 
physician found congestion and several mas- 
sive hemorrhages in both sides of the lungs. 


It was his opinion that death was caused 
by a blocking up of the lungs by hemor- 
rhages from epilepsy. The family physician 
was of the opinion that the convulsion in 
itself did not cause death and was “more 
inclined to believe that this fellow died of 
suffocation because of his nose and mouth, 
as the result of the convulsion, being under 
water.” But his testimony of an accident, 
even in that limited sense, was nullified by 
his admission that the massive hemorrhages 
of the lungs which caused death “could have 
been induced by the violence of the attack 
itself,” without suffocation from immersion. 
Since the testimony in its most favorable 
aspects established, rather than excluded, 
the insured’s infirmity as a cooperating cause 
of death, there could be no recovery. Judg- 
ment for the beneficiary was reversed and 
entered in favor of the insurer.—Puszkar- 
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owicz v. Prudential Insurance Company 
of America. Pennsylvania Superior Court. 
November 14, 1947. 12 CCH Lire Cases 965. 


Kendall H. Shoyer, Shoyer, Rosenberger, 
Highley & Burns, 1010 Packard Building, Phila- 
delphia, Pennsylvania, for Appellant. 


Henry P. Carr, 1420 Chestnut Street, Philadel- 
phia, Pennsylvania, for Appellee. 


SPECIFIC PERFORMANCE 
OF PAID-UP POLICIES 


(MISSISSIPPI) 
e Cashier’s authority 


On September 27, 1924, defendant issued 
two ordinary life policies to plaintiff. As 
originally written the policies provided for 
payment of semi-annual premiums in the 
amount of $26.06. Shortly before Septem- 
ber 10, 1927, the insured wrote the Jackson 
office of defendant, saying that he had been 
advised that the policies would mature as 
paid-up policies within twenty years if he 
left the dividends with the company. If so, 
he wished to have double indemnity and 
disability benefits added to the policies. On 
September 13 he received a reply from the 
cashier of the Jackson office, advising him 
that he was correct in his assumption as 
to the maturity of the policies and enclosing 
forms, which would be forwarded to the 
home office, for the addition of the disa- 
bility and double indemnity benefits. The 
latter were added to the policies at the 
home office in New York on October 13, 
1927, and the semi-annual premiums were 
increased to the sum of $30.18. The in- 
creased premiums were paid throughout the 
remainder of the twenty-year period, at the 
expiration of which time plaintiff sought 
specific performance of the alleged contract 
for issuance of paid-up policies. Did the 
cashier in the Jackson branch office have 
authority to bind his company? The orig- 
inal policies contained provisions that only 
an officer of the company could make, 
modify or discharge the contract or waive 
any of the company’s rights or requirements. 
Judgment of the trial court denying specific 
performance was affirmed.—Gravlee v. New 
York Life [Insurance Company. Mississippi 
Supreme Court. November 24, 1947. 12 
CCH Lire Cases 987. 
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FAILURE TO REPORT 
ULCER TREATMENT 


(LOUISIANA) 


@ Reinstatement application 
Cancellation of policy 


The insurance policy issued to the de- 
ceased in December, 1937 lapsed on Decem- 
ber 14, 1940, but was reinstated nine days 
after the grace period had expired. After 
the insured’s death the insurer sought to 
cancel the policy on the ground that the 
insured made false statements in the rein- 
statement application. Sometime in the 
latter part of 1940, the insured had an 
emotional disturbance of some nature. He 
consulted Dr. Rudnor, who gave him a 
complete physical examination and diag- 
nosed his ailment as a chronic duodenal 
ulcer—not acute. He verified his diagnosis 
by X-ray which showed a deformity of the 
cap of the duodenum. This deformity meant 
a scar resulting from an ulcer. The doctor 
stated that ulcers of this kind are very 
common and do not play a major part in 
the general health and soundness of the 
human system. With proper diet and the 
usual medication, the insured responded to 
treatment. It was more than a year after 
the insured had seen the doctor that the 
reinstatement application was made. The 
court was of the opinion that the statements 
contained in the reinstatement application 
signed on January 24, 1941, concerning the 
condition of the insured’s health and medical 
attention were substantially true, and as he 
died on November 16, 1941, from a cause 
wholly disconnected with the condition dis- 
covered by the doctor in 1940, the answers 
were certainly not material to the risk. 
Judgment for the beneficiary in the face 
amount of the policy was affirmed.—National 
Life & Accident Insurance Company, In- 


corporated v. Vaughan et al. Louisiana 
Court of Appeal, First Circuit. November 


21, 1947. 12 CCH Lire Cases 995, 


PRIVATE PLANE CRASHES 
(ILLINOIS) : Reade eae er a 
e Air risk exclusion 
Incontestability clause 


The insured was killed in the crash of a 
private aircraft on October 21, 1944. The 
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beneficiary contended that the incontesta- 
bility provision of the policy operated to 
void and nullify the effect of the air risk 
exclusion clause, since the insured’s death 
occurred more than two years after the 
issuance of the policy. It was the insurer’s 
position that the incontestability provision 
had no effect on the air risk exclusion and 
that it did not contest the validity of the 
policy, but was merely maintained that 
death from an air accident such as that in 
which the insured was killed was not a 
risk assumed by it. The incontestability 
clause provided that the policy, except for 
any supplementary provision granting a total 
and permanent disability benefit or granting 
additional insurance against death caused 
by certain bodily injuries sustained through 
accidental means, should be incontestable 
after it had been in force for two years. 
The aviation clause read: “Anything in this 
policy to the contrary notwithstanding, it 
is hereby provided that death as hereinafter 
described is not a risk assumed under the 
policy ... (b) Death which results from 
service, training, travel, flight, ascent or 
descent in, on or from any species of air- 
craft. . . .” After scrutinizing the policy 
provisions, the court concluded that the 
manner of the insured’s death excluded 
liability on defendant’s part under the terms 
Judgment was entered for 
the insurer.—Edner v. John Hancock Mu- 
tual Life Insurance Company. United States 
District Court, Northern District of Illinois, 
Eastern Division. December 3, 1947. 12 
CCH Lire Cases 1001. 

Kirkland, Fleming, Green, Martin & Ellis, 33 
North LaSalle Street, Chicago, Illinois, for 
Plaintiff. , 


Eckert & Peterson, 135 South LaSalle Street, 
Chicago, Illinois, for Defendant. 


of the policy. 


WHO WAS BENEFICIARY? 


(OHIO) 


e Improper execution of form 
Equitable assignment 


The insured carried an industrial life 
policy issued by plaintiff with a facility 
of payment clause and no designated bene- 
ficiary. Later the insured executed an “au- 
thorization for payment of policy” form in 
which defendant was designated as benefi- 
ciary under the policy. However, this form 
was not executed in accordance with the 
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policy provisions and because of this defi- 
ciency the trial court held that defendant 
was not entitled to its benefits. On appeal 
defendant argued that since she had an 
identical policy on her life and executed a 
similar form designating the deceased as a 
beneficiary, this constituted an equitable 
assignment of the policy for a valuable 
consideration. The court held to the con- 
trary, giving two reasons. First, considera- 
tion never passed as both of the policies 
were in defendant’s possession, and she never 
parted with the control of her own. It was 
in her power to change the beneficiary of 
her policy at any time, by which act the 
deceased would have lost all the benefits 
under her policy. Secondly, defendant's 
beneficiary clause was changed in the same 
manner as that of the deceased and was 
not made in accordance with the terms of 
her policy. Neither of these changes of 
beneficiaries was of any value as they were 
both void or at least voidable, and there- 
fore, there could not be a valid considera- 
tion for either of them. 
equitable assignment of the deceased’s policy 
to defendant.—Western & Southern Life 
Insurance Company v. Siler, Neff et al., 
Defendants, Appellees. Ohio Court of Ap- 
peals, Montgomery County. November 1/7, 
1947, 12 CCH Lire Cases 1002. 

Frank W. Krehbiel, 801 Reibold Building 
Dayton, Ohio, for Plaintiff. 

Coolidge, Becker & Wall, Callahan Building, 
Dayton, Ohio, for Defendant, Appellant. 

George E. Nichols, Dayton, Ohio, for Defend- 
ants, Appellees, 


There was no 


CANCER CONCEALED 


(MARYLAND) 


© Misrepresentation in application 
Materiality 


In December, 1943, the decedent applied 
to defendant for two insurance policies, sign 
ing an application in which she certified that 
she had not had cancer or any tumor during 
the past ten years. When she applied for 
two additional policies on April 11, 1944, 
she certified that she had not had any im- 
pairment of health or any symptom thereof 
since her medical examination on January 
30, 1944, but was in sound physical condi- 
tion. This was a misrepresentation, for her 
physician testified that there was a tumor 
in her breast on April 14, and she had told 
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him that she had felt it for about two weeks. 
On April 18, the insured underwent an 
operation for removal of her breast, and 
was discharged from the hospital in May, 
1944, but returned to the hospital in October, 
1945, still suffering from carcinoma which 
finally resulted in her death on December 
9, 1945. It could not be argued that the 
tumor in the breast was a slight or tem- 
porary ailment. Although it was not diag- 
nosed as malignant until three days after 
the deceased made her application, never- 
theless it is recognized that tumors are often 
cancerous and that cancer is a serious dis- 
ease, and the court will take judicial notice 
that it materially increases the risk of loss. 
As the representations of the insured were 
false and material, the decree of the chan- 
cellor cancelling the policies was affirmed. 
—Silberstein et al. v. Massachusetts Mutual 
Life Insurance Company. Maryland Court 
of Appeals. Filed November 3, 1947. 12 
CCH Lire Cases 1003, 

William Saxon, Baltimore, Maryland, for Ap- 
pellants. 


Jacob S. New, J. Cookman Boyd, Jr., Balti- 
more, Maryland, for Appellee. 


AUTO ACCIDENT 


(NEW YORK) 


e Cause of death 
Injuries v. thrombosis 


While the insured was driving along the 
highway, the car veered off to the side of 
the road, ran along the grassy part of the 
shoulder, hit a highway sign, and finally 
crashed into a public service pole. ‘The 
insured was alive when he was removed 
from the car but died less than five minutes 
later. Plaintiff beneficiary contended that 
her husband’s death was the result of shock 
produced by a rib fracture sustained in the 
automobile accident, whereas the insurer 
contended that death was due to coronary 
thrombosis, which occurred just prior to, and 
was actually the cause of the accident. The 
jury returned a verdict for plaintiff, but the 
court granted defendant’s motion to set aside 
the verdict, holding that the proof of loss was 
insufficient and that the verdict was against the 
weight of the evidence. The reviewing court 
reversed, declaring, “Defendant required proof 
of loss by accident within ninety days of the 
death. It timely received such proof, full and 
fair on the face thereof, and accepted and re- 


tained the document without comment. To 
allow it, after its time limit had expired, to 
avoid payment of the claim thus presented 
to it is to suggest an effective trap for 
unschooled beneficiaries. We are convinced 
that the court erred in sustaining this de- 
fense. In setting aside the verdict as against 
the weight of the evidence, we think the 
district judge resorted to a formula which 
is no longer appropriate. It is the jury’s 
function, not the court’s, to weigh the evi- 
dence. When the jury chose to 
give more weight to the evidence of plain- 
tiff’s witnesses than to that of the doctor 
who had performed the autopsy, they were 
acting within the field of their responsibility.” 
Judgment for defendant was reversed for 
entry of judgment for plaintiff on the ver- 
dict—Binder v. Commercial Travelers Mu- 
tual Accident Association of America. United 
States Circuit Court of Appeals, Second 
Circuit. November 28, 1947. 12 CCH Lire 
Cases 990. 

A. Harold Frost, Bernard Jenkin, for Plain- 
tiff, Appellant. 

Henry C. Moses, Moses, Nehrbas & Tyler, 
New York, New York, for Defendant, Appellee. 


HEART ATTACK 


FOLLOWING OVEREXERTION 


(KENTUCKY) 


e Accident insurance 
Manual laborer 
Routine operation 


The fifty-six-year-old insured died as a 
result of a heart condition four days after 
he had become exhausted while working. 
A stout, able-bodied man, he was employed 
at heavy manual labor on a drilling rig. 
He and another man were engaged in break- 
ing a joint and removing a bit in the rig. 
In order to accomplish this normal opera- 
tion, it was necessary to use two wrenches, 
one of which was stationary and secured 
the shaft. The other, known as a “jack,” 
was used to unscrew the bit from the 
shaft. Attached to the “jack” was a 
lever which was moved up and down. 
The bit was stuck. The insured had the 
lever on his left shoulder, and while exert- 
ing himself to raise it, he let loose and 
walked over to one ‘side, saying, “I am 
knocked out and will have to go in.” A 
physician examined him that evening and 
found some bruises on his left shoulder and 
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“probably his back.” The examination dis- 
closed a systolic murmur of the heart, and 
the insured was advised to go to bed as 
the heart condition might result in heart 
failure. The physician concluded that the 
insured “died from this heart condition 
brought on by his injury.” The accident 
policy insured the decedent against loss of 
life “resulting directly and independently of 
all other causes from bodily injuries sus- 
tained during any term of this policy through 
purely accidental means.” It did not insure 
against death occurring unexpectedly or death 
occurring from some anticipated condition. 
The insurer only agreed to pay the face of the 
policy where death ensued from bodily injuries 
sustained in an accidental way. The insured 
was performing an act in the normal and 
routine manner and overexerted himself. 
There was no slip or mishap or unforeseen 
development which took place at any time 
in the performance of the act. Therefore, 
the insured’s death, even though unforeseen 
and unexpected, did not result directly from 
injuries sustained through accidental means, 
and a verdict should have been directed for 
the insurer.—Mutual Benefit Health & Acci- 
dent Association v. Blanton. Kentucky 
Court of Appeals. November 21, 1947. 12 
CCH Lire Cases 999, 

R. Lee Blackwell, Bullitt & Middleton, Louls- 
ville, Kentucky, for Appellant. 


M. O. Wheeler, Wheeler & Wheeler, Paints- 
ville, Kentucky, for Appellee. 


FAILURE TO REPORT 
DOCTOR'S VISIT 


(OKLAHOMA) 


@ Rescission of policy 
Good faith 


Following the insured’s death on Septem- 
ber 20, 1944, the insurer sought to rescind 
the policy on the ground that in the appli- 
cation, dated June 9, 1943, the insured 
fraudulently concealed that he had suffered 
from hardening of the arteries for fivé years 
and from coronary heart disease since Jan- 
uary, 1942, and that he made further mis- 
representation by stating that he had last 
consulted a doctor in 1941, for sciatic rheu- 
matism. The doctor’s statement submitted 
with the proof of loss gave the immediate 
cause of death as coronary occlusion and 
the duration of the disease as two and one- 
half years; listed the contributory causes of 


death as hypertension and arteriosclerosis 
of a duration of five years; and gave the 
last treatment as January, 1942, for coronary 
alesion. At the trial the doctor testified 
that when he treated the insured in January, 
1942, he told the parties that he was treat- 
ing the insured for neuritis and influenza 
and did not mention a heart or arterial con- 
dition; that he gave medication without 
explaining its purpose; and that he gave as 
his only instruction that the patient stay in 
bed and not overdo. The court was of the 
opinion that failure to report the January, 
1942, treatment was a mere inadvertence and 
not a wilful misrepresentation made in bad 
faith. Ordinarily influenza would not be 
considered by a layman to be of serious 
consequence, to have any effect upon his 
general health pattern or to be of any 
permanent significance. A finding that the 
statements about his heart and arterial con- 
dition were made in good faith and without 
knowledge of his true condition was sup- 
ported by the evidence. Judgment for the 
beneficiary was afirmed.—Republic Life In- 
surance Company v. Burch. Oklahoma Su- 
preme Court. Filed November 25, 1947 
12 CCH Lire Cases 976, 

A. L. Morrison, John Morrison, El Reno, Okla- 


homa; George F. Short, Welcome D. Pierson, 
Oklahoma City, Oklahoma, for Plaintiff in Error. 


Milton B. Cope, El Reno, Oklahoma, for De- 
fendant in Error. 


ATTEMPT TO RESIST ARREST 


(GEORGIA) 


© Double indemnity 
Insured shot by police officer 


The insured, in the company of some 
friends, went to a night club on the out- 
skirts of town. While they were there, 
someone telephoned a request to the police 
to come and quell a disturbance. Police 
officers Harris and Weaver responded to 
the call. In the ensuing altercation Harris 
was severely battered about the head, and 
the insured was shot through the buttocks. 
The insured was taken to a doctor’s office. 
Harris, who had been forced to flee, sought 
the aid of the county sheriff in completing 
his attempted arrest of the insured. Upon 
their entering the doctor’s office, another 
altercation took place, which resulted in the 
deputy sheriff’s firing two fatal bullets into 
the insured. Harris did not have a warrant 
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for the insured’s arrest. The insurer denied 
liability for double indemnity on the ground 
that the death of the insured was brought 
about by his own misconduct. The court 
concluded: “Since the jury was authorized 
to find that Harris was illegally trying to 
arrest McClellan and the facts show that in 
his attempt Harris had fired upon and 
wounded McClellan, it was a question for 
the jury whether or not McClellan’s action 
in lunging for the gun was a revengeful act 
of aggression or whether it was done in an 
effort to save his life, believing that Harris 
was maliciously attempting to arrest him 
without cause and that Harris intended to 
fre upon him as he had done before at the 
Star Grill. It was also for the jury to 
decide whether or not the insured should 
have foreseen that his actions would reason- 
ably result in his being fired upon and 
killed.” Judgment for the beneficiary was 
afirmed.—Prudential Insurance Company of 
America v. McClellan. Georgia Court of 
Appeals. November 8, 1947. 12 CCH Lire 
Cases 941. 

Reese, Bennet & Gilbert, Brunswick, Georgia; 


J. H. Highsmith, Baxley, Georgia, for Ap- 
pellant. 


J. B. Moore, Baxley, Georgia; Andrew J. 
Tuten, Milton C. Grainer, Alma, Georgia, for 
Appellee. 


SHOCK FOLLOWING 
AUTO ACCIDENT 


(IOWA) 


@ Cause of death 
Accord and satisfaction 





The insured died within an hour after he 
was involved in an automobile accident. 
After the collision, he appeared to be in 
pain and held his right arm across his 
abdomen with his fingers extended into his 
tibs, saying, “I am terribly shaken up.” 
There were no external, visible injuries on 
his body, and he gave no indication of pain 
in his heart, chest, shoulders, arms or upper 
part of his body. The proofs of loss con- 
tained a doctor’s certificate stating the cause 
of death as coronary thrombosis and shock 
from auto accident. The insured’s medical 
history included prior attacks of angina 
pectoris. The membership certificate issued 
by defendant provided for a payment of 
$5,000 to the beneficiary if death resulted 
from an accident, but limited liability to 


$500 in the event of death arising from, 
resulting in, or effected or aggravated by 
heart disease. Defendant tendered the bene- 
ficiary a draft for $500, which she endorsed 
and cashed. In an action by the beneficiary 
on the certificate, the jury returned a verdict 
for plaintiff for $4500. Thereafter the trial 
court granted defendant’s motion for judg- 
ment n.o.v. The reviewing court reversed. 
If the location of the insured’s pain was 
indicative of its cause defendant must have 
known that the chance was but one out of 
a hundred that heart disease was the cause 
of his death, and such a long chance would not 
in any reasonable probability generate good 
faith in a defense to such an action. It was 
for the jury to decide whether by cashing 
the $500 check plaintiff intended to release 
the balance of $4500 or to retain it as 
money which was conceded by defendant 
to be the beneficiary’s property. Whether 
there was accord and satisfaction was prop- 
erly a question for jury determination. 
Judgment of the lower court was reversed 
and the cause remanded with directions to 
reinstate the judgment for plaintiff.— 
Kellogg, Admr. v. Iowa State Traveling 
Men’s Association. Iowa Supreme Court. 
Filed November 11, 1947. 12 CCH Lire 
Cases 948, 

Dickinson & Dickinson, Jens Grothe, Des 
Moines, Iowa, for Appellant. 


Evans, Riley, English & Jones, Des Moines, 
Iowa, for Appellee. 


DOCTOR SUFFERS 
PSYCHONEUROSIS 
(RHODE ISLAND) a 
e@ Total and permanent disability 
Gainful occupation 





After graduating from a secondary school, 
the insured ran his father’s farm for a 
period of ten years. Thereafter he pursued a 
medical course at various institutions and in 
1922, at the age of forty-one, was licensed 
to practice medicine in Rhode Island. Be- 
tween 1930 and 1932 the insured was in- 
volved in a long succession of lawsuits 
with patients and was exposed to a great 
deal of unpleasant notoriety on the theme of 
his alleged exhorbitant fees. He lost most 
of his hospital connections and in a state 
of depression let his practice slide. After 
June 10, 1933, he ceased to practice medicine 
altogether and since then has not engaged 
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in any gainful occupation, although he has 
negotiated sporadic business transactions 
such as buying a car, buying parcels of real 
estate, making a sale of lumber, and doing 
the family shopping. In October, 1933, the 
insured furnished proofs of total and perma- 
nent disability by reason of psychoneurosis 
since June 10, 1933. The company accepted 
the claim and paid benefits and waived 
premiums for a period of ten years. There- 
after it ceased payments on the ground that 
the insured never was totally and perma- 
nently disabled and that payment of benefits 
to him for ten years was all a mistake. The 
court was of the opinion that the evidence 
amply sustained the trial judge’s findings and 
conclusions to the effect that the unfavorable 
newspaper publicity which the insured re- 
ceived as a result of the lawsuits and the 
loss of his hospital connections changed his 
personality from that of a dormant constitu- 
tional psychopath to that of an active con- 
stitutional psychopath, and that by reason 
of the impairment of his mind it was im- 
possible for him to follow a gainful occupa- 
tion. Judgment for the insured was affirmed. 
—Mutual Life Insurance Company of New 
York v. Frost et al. United States Circuit 
Court of Appeals. First Circuit. November 
26, 1947. 12 CCH Lire Cases 979 

S. Everett Wilkins, Jr., Edward M. Watson, 
Louls W. Dawson, Hinckley, Allen, Tillinghast 
& Wheeler, for Appellant. 

Henry M. Martin M. Zucker, 
pellees. 


3088, for Ap- 


GIFT OF POLICY TO WIFE 


(ALABAMA) 


@ Rival claimants 
Dead man’s statute 


In 1926 the insured was married to Lila 
Jennings from whom he was never divorced, 
He abandoned her ytars before his death 
and lived for a time with one Mabel, who 
was first named beneficiary in the policy 
in question. Later he took up concubinage 
with Safronia Jennings and changed the 
beneficiary in the policy to her. Shortly 
before death he abandoned Safronia 
and returned to live the rest of his days 
with Lila. Soon after he rejoined his wife, 
he repossessed the policy from Safronia and 
gave it to Lila with appropriate words in- 
dicating an intent to make an absolute 
delivery of it to her as a gift. By the 


his 
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policy terms the insured had the unre- 
stricted right to change the beneficiary, 
and delivery by gift of the policy to Lila, 
with the intent of vesting immediate owner. 
ship in her, was sufficient in equity to so 
invest it as against the named beneficiary. 
On a prior appeal, the court’ held that the 
proscription of the dead man’s statute pre- 
cluded the donee from testifying as to any 
statement made by or transaction with the 
insured regarding delivery of the policy 
to her because the insured’s estate was 
interested in the result of the suit, the 
rationale being that the statute applied to 
protect those claiming in legal succession to 
the deceased. After further consideration, 
the court concluded that this interpretation 
of the statute was erroneous and should be 
overruled. Neither the estate nor anyone 
in legal succession would be in any way 
affected by the outcome of the litigation. 
Lila’s claim was unaffected by the proscrip- 
tion of the statute because it was based on 
an absolute gift inter vivos, and the statute 
does not apply where the evidence is offered 
against one who succeeded to the rights of 
decedent by a transaction effective during 
his life. Safronia was likewise without the 
purview of the statute since her claim was 
not as an heir, widow, devisee, or successor 
to an interest in the estate of the decedent 
after his death, but to a sum of money due 
from an insurance company. The decree 
awarding the proceeds to Lila was affirmed - 
Safronia Jennings et al. v. Lila Jennings. 
Alabama Supreme Court. November 20, 
1947. 12 CCH Lire Cases 984. 

J. B. Ivey, Title Guarantee Building; Pritch- 


ard & Aird, First National Building, Birming 
ham, Alabama, for Appellant. 


Earl McBee, 608 Massey Building: Kelvie Ap- 
pelbaum, Massey Building, Birmingham, Ala- 
bama, for Appellees. 


COMMUNITY PROPERTY LAW 
HELD UNCONSTITUTIONAL 


(PENNSYLVANIA) 
e Assignment of policy 


In October, 1947, the insured paid the 
annual premium on his life insurance policy 
from funds derived from three sources, 
notifying the insurer of this fact. Part of 
the money was derived from a dividend re- 
ceived by him after the effective date of the 
Pennsylvania Community Property Law 
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(September 1, 1947), but on stock owned 
by him prior thereto. Another portion was 
received by him after the effective date of 
the act as life tenant under a_ previously 
created trust. The balance was paid in cash 
which he had had prior to the act. After 
paying the premium, the insured assigned 
the policy to plaintiff, who applied for the 
issuance of a paid-up policy based on the 
cash surrender value of the assigned policy, 
and for a loan of $500. The insurance 
company refused, contending that since 
parts of the premium payment had con- 
sisted of community property, the wife had 
a legal interest in the value of the policy 
which limited her husband’s right to assign 
it without her consent. The Community 
Property Law provides that all property 
of the husband owned by him before 
marriage, or before the effective date of the 
act, whichever is later, and all property 
acquired afterwards by gift, devise or descent, 
or received as compensation for personal 
injuries, shall be his separate property. A 
similar provision is made in respect to the 
separate property of the wife. All property 
acquired by either the husband or wife 
during marriage and after the effective date 
of the act, except that which is the separate 
property of either, is “deemed the com- 
munity or common property of the husband 
and wife, and each shall be vested with an 
undivided one-half interest therein.” 


The suit was a friendly one among all the 
parties and was brought for the purpose of 
obtaining a judicial interpretation of the 
statute and a decision as to its validity. 
The court obliged: “We have thus far been 
discussing the constitutionality of the Com- 
munity Property Law on the assumption 
that it effects an actual transfer of an in- 
terest in property from one spouse to an- 
other. But when the Act is more closely 
studied in regard to such alleged transfer 
it appears that the statute is in fact so 
uncertain and contradictory in its terms 
concerning that vital subject as to be, in any 
event, inoperative and incapable of execu- 
tion.” The payment of the premium by the 
sured was made entirely out of his own 
property, without any right, title or interest 
therein of his wife, and plaintiff was entitled 
to have the assignment approved by de- 


fendant—Willcox v. Penn Mutual Life 


Insurance Company. Pennsylvania Supreme 
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Court. November 26, 1947. 12 CCH Lure 
CasEs 968. 

Philip A. Bregy, Provident Trust Building, 
Philadelphia, Pennsylvania, for Plaintiff. 


George Wharton Pepper, Land Title Building; 
Robert Dechert, Packard Building, Philadelphia, 
Pennsylvania, for Defendant. 


Thomas Raeburn White, Land Title Building, 
Philadelphia, Pennsylvania, Amicus Curiae. 


Ralph B. Umsted, Samuel M. Jackson, Har- 
rington Adams, Deputy Attorneys General; T. 
McKeen Chidsey, Attorney General, Harrisburg, 
Pennsylvania, for Intervenor Commonwealth. 

Anderson Page, Packard Building, Philadel- 
phia, Pennsylvania, for Intervenor Mary F. 
Lewis. 


AMBIGUOUS BENEFICIARY 


(ILLINOIS) 


@ Rival claimants 
Validity of change 


The deceased was insured under two 
group insurance certificates in which his 
daughter was designated as_ beneficiary. 
His death occurred at 5:45 A. M. on 
October 22, 1943. At 8:45 A. M. the in- 
surance company received at its home 
office an undated request, mailed from Chicago 
the preceding day, for a change of bene- 
ficiary in certificate number 3603 to de- 
fendant Alice Ellen Smith. The request 
ended with the words: “It being understood 
that such change shall not become effective 
until endorsement has been made.” The 
relationship of defendant to the insured 
was not stated, nor was the date shown, 
although blanks for this information were 
provided On the same day the company 
mailed the request to an officer of the 
union to which the group policy was issued, 
requesting that he get in touch with the 
insured and have the request for change 
completed by inserting the date and by 
specifying the relationship of the beneficiary 
On October 29, 1943, the request was re 
turned to the company with a letter from 
defendant’s attorney, whose name appeared 
as witness to the insured’s signature. The 
request then contained three insertions 
written in longhand. After the name of 
the proposed beneficiary the words “or my 
estate” appeared; in the space for showing 
the relationship the word “fiancee” was 
written; and in the space for date the figures 
“10/8, 1943” were supplied. The company, 
up to November 4, 1943, had not been 
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notified of the insured’s death. On November 
4, the company wrote the attorney, send- 
ing a new form to be completed by the in- 
sured because the proposed beneficiary 
“Alice Ellen Smith, or my estate” was 
indefinite and alternative. No other form of 
request was thereafter delivered to the com- 
pany. Did the insured do all he could to 
effect a change in beneficiary? The con- 
dition imposed in the request that the 
change should not become effective until 
endorsement had been made was not a 
requirement of the policy, but was imposed 
by the insured. During the insured’s life- 
time the company had authority to make the 
endorsement, but his death revoked that 
authority. The date and relationship could 


easily have been inserted in the request 
by the insured, nor did it appear why the 
request was not transmitted through the 
union, as the policy provided. The court 
was unable to hold that the insured had 
done all he could to effect the change. With 
reference to certificate number 7492, the 
designation “Alice Ellen Smith, or my 
estate” was ambiguous. Judgment of the 
lower court awarding the proceeds of both 
policies to plaintiff was affirmed.—Young 
v. American Standard Life Insurance Com- 
pany et al. Illinois Supreme Court. November 
20, 1947. 12 CCH Lire Cases 945, 

Jerome J. Sladkey, Joseph F. Novotny, Chi- 
cago, Illinois, for Appellant. 


Moses H. Kamerman, Ode L. Rankin, Herbert 
M, Wetzel, Chicago, Illinois, for Appellees. 
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Extend Easy NSLI Reinstatement Terms 


3y appropriate administrative action, a power granted by Congressional 
legislation early in 1947, the Veterans Administration recently announced that the 
terms for reinstating NSLI that are currently in effect would continue to apply 
until August 1, 1948. Reinstatement on this basis needs only the applicant’s cer- 
tification that he is in as good health as at the time of lapse, the execution of the 
required application and the payment of two monthly premiums. During the ten 
months of the current reinstatement program, i. e. from February 3, to December 
1, 1947, more than 1,000,000 veterans reinstated term policies carrying upwards 
of $6 billion of insurance protection. 


Missouri Rules on Non-Admitted Carriers 


On December 3, 1947, Superintendent Jackson of Missouri issued the follow- 
ing order: “It has come to the attention of this Division that some agents hold- 
ing certificates of authority to place excess lines of insurance in companies not 
admitted to do business in this State are advertising by letters, circulars and 
advertisements soliciting business for non-admitted companies. The name or 
names of the non-admitted companies are used in the advertisements mentioned. 
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“This practice is in violation of the statutes of Missouri pertaining to the 
soliciting of insurance business by Missouri agents for non-admitted companies. 

“Hereafter the names of non-admitted insurance companies shall not be used 
in advertisements or in the solicitation of insurance business for non-admitted 
insurance companies in this State.” 
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VISITOR STRUCK BY BULLET 


(MICHIGAN) 


neighbor’s home to visit. 








NEGLIGENCE (Other 





Page 


Dirt in bottled beverage (La.) 74 
Explosion of bottle—Res ipsa lo- 
quitur (Fla.) 72 
Contractor's Liability — Unloading 
gravel from railway car—Child in- 
jured (Ky.) 69 
Electric Company’s Liability — Painter 
electrocuted — Contributory negli- 
gence (Pa.) 70 
Landlord’s Liability 
Death of tenant—Prior fall on de- 
fective floor—Causal connection 
(La.) 74 
Hole in porch riser — Mental dis- 
traction (La.) 76 
Tenant’s child injured — Fall from 
balcony (Tenn.) 7 72 
Lessee’s Liability—Glass block falling 
from building — Pedestrian injured 
(Wis.) 71 
Lessor’s Liability — Lessee’s invitee 
injured — Defective stairway mat 
(Conn.) . 73 
Manufacturer’s liability — Permanent 
wave solution (Iil.) 75 
Municipality's Liability 
Fallen high tension wire (Tex.) 72 
Tron boiler base in alley—Child in- 
jured (Kan.) 69 


© Wilful, wanton, reckless misconduct 


On Halloween night plaintiff went to a 
As she had her 
hand on the doorknob, she was struck in 
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Automobile) 


Owner’s Liability 
Golf driving range patron struck by 
golf ball (Mass.) 
Panel board erected by tenant—Child 
injured (Okla.) 
Pit on cotton gin premises — Child 


drowned (Okla.) 


Restaurant customer injured — Wet, 
soapy floor (Ky.) 
Physician’s Liability 
Negligent treatment, diagnosis—Suf- 


fictency of complaint (N. J.) 


Railroad’s Liability 
Pedestrian injured — Between tracks 
and platform (Mass.) 
Flagging train (La.) 
Unenclosed goldfish pool — Child 
drowned (N. C.) 

Storekeeper’s Liability - 
jured — Difference in 
(La ) 

Terminal’s Liability — Invitee injured 
—Absence of handrail on stairway 
(Ky.) 

Wilful, Wanton Misconduct — Pedes- 
trian struck by bullet (Mich.) 


Wrongful Death 
Ownership of 
(( )hio) 


Customer in- 


floor levels 


Timeliness of suit 
premises concealed 


the leg by a bullet. Defendant 
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and her 
sister, both armed with loaded pistols, were 
standing in their front yard across the street. 
Children in the neighborhood had been an- 
noying them by throwing stones at their 
house, one of which hit defendant, and she 
fired her gun over the heads of the children. 
Defendant’s claim that the trial judge erred 
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in finding that plaintiff was not guilty of 
contributory negligence or assumption of 
risk was without merit. If one wilfully in- 
jures another, or if his conduct in doing 
the injury is so wanton or reckless that it 
amounts to the same thing, he is guilty of 
more than negligence, and there is no more 
reason for permitting the defense of con- 
tributory negligence than in a case of as- 
sault and battery. Judgment for plaintiff 
was affirmed.—Teeter v. Pugsley. Michigan 
Supreme Court. December 3, 1947, 15 CCH 
NEGLIGENCE CASES 432. 

Russell W. Conroy, 1007 Central Tower, Bat- 
tle Creek, Michigan, for Plaintiff, Appellee. 

Marvin & Neller, 506-507 Michigan National 


Bank Building, Battle Creek, Michigan, for 
Defendant, Appellant 


CHILD DROWNED 
IN GOLDFISH POOL 


(NORTH CAROLINA) 


@ Railroad’s liability 
Foreseeability of injury 


Near its railroad station defendant main- 
tained an unenclosed goldfish pool, six and 
one-half feet in diameter and twenty-four 
inches deep. Across the road was an open 
baseball ground in which children were ac- 
customed to play. In the company of four 
other small children, whose ages ranged 
from five to ten years, plaintiff's intestate, 
aged two years and seven months, went to 
the ball ground to play. Sometime later the 
child was found drowned in the pool. The 
record lacked evidence that the small shal- 
low pool was the common resort of children 
or that small children played in and around 
it to such an extent as to impose upon 
defendant the duty of exercising due care to 
safeguard it. Nor was the evidence such 
as to invoke the rule of liability for injury 
to children from the maintenance of inher- 
ently dangerous instrumentalities which are 
attractive and alluring to them. There was 
nothing to put defendant on notice of any 
danger reasonably to be apprehended from 
the maintenance of the pool. In fact, the 
child’s mother testified that it did not occur 
to her that it was dangerous or that the 
child would drown. Judgment of nonsuit 
was affirmed.—Nichols, Admx. v. Atlantic 
Coast Line Railroad Company. North Caro- 
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lina Supreme Court. November 6, 1947, 
15 CCH NEGLIGENCE CAsEs 443. 

J. W. Parker, S. R. Lane, for Plaintiff, Ap- 
pellant. 


Rodman & Rodman, for Defendant, Appellee. 


PATRON STRUCK BY GOLF BALL 


(MASSACHUSETTS) 
e Assumption of risk 


Plaintiff visited defendant’s golf driving 
range in the company of one Mintz and 
another man. From fifty to seventy people 
were scattered on the range from two to 
six feet apart and were driving off in the 
same direction from a strip six to ten feet 
wide and one hundred to one hundred fifty 
feet long. Neither by signs nor by other 
directions were patrons required to stand in 
any particular place while driving or to keep 
at any particular distance from each other. 
After plaintiff and his companions had hit 
a number of balls, Mintz dropped back toa 
position about six feet to the rear and two 
or three feet to the left of plaintiff. When 
he drove off, his ball hit plaintiff in the eye. 
The court discerned no error in the direc- 
tion of a verdict for defendant. Plaintiff 
was familiar with the range and the manner 
in which it was used. “The danger of being 
hit by a golf ball was evident. It is com- 
mon knowledge that a golf ball does not al- 
ways fly straight toward the intended mark, 
especially when hit by an unskilled person,” 
The danger was equally apparent to both 
parties, and plaintiff voluntarily assumed the 
risk of his injury. Plaintiff's exceptions to 
the direction of a verdict for defendant were 
overruled.—Katz v. Gow. Massachusetts 
Supreme Judicial Court. Worcester. Octo 
ber 30, 1947, 15 CCH NEGLIGENCE Cases 422 

F. Howard, C. W. Proctor, for Plaintiff 

S. B. Milton, R. C. Milton, for Defendant 


TREATMENT AND DIAGNOSIS 
GO HAND IN HAND 


(NEW JERSEY) — 
@ Physician’s liability 


Following a foot injury on December 1/7, 
1945, plaintiff wife was X-rayed and a cast 
applied, which was removed on February 
5, 1946. She returned for further treatment 
up to February 22, 1946, at which time she 
POUL UEU CELLU ! 
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told defendant that she was able to do her 
housework and felt no pain or discomfort. 
He then informed her that there were bone 
slivers which had to be removed. During 
the operation he had her rise from the table, 
and with her foot wrapped in a towel, per- 
mitted her to walk with the assistance of 
two nurses for the purpose of loosening a 
bone. The complaint alleged that defendant 
did not use due and proper care and skill 
in performing the operation as a result of 
which plaintiff’s right foot and ankle were 
permanently injured. Plaintiffs appealed 
fom a judgment of nonsuit. Defendant 
argued that there was no evidence from 
which a verdict for plaintiffs could be found, 
emphasizing the point that plaintiffs’ testi- 
mony tended to show, if anything, error in 
diagnosis rather than blunder in treatment, 
whereas the complaint alleged negligence in 
treatment. The ruling was to the contrary. 
Diagnosis and treatment are not two sep- 
arate areas with a boundary line between. 
The two go hand in hand, and an allegation 
of negligent treatment does not foreclose an 
inquiry into negligence in a diagnosis. In 
addition, it was error to sustain the objec- 
tion to hypothetical questions put to plain- 
tiffs expert. Judgment of nonsuit was 
reversed and the cause remanded. Newman 
et al. v. Zinn. United States Circuit Court 
of Appeals, Third Circuit. Filed November 
25, 1947. 15 CCH NEGLIGENCE CASEs 394. 


IRON BOILER BASE TOPPLES 


(KANSAS) 


@ Minor injured 
Municipality’s liability 


Plaintiff sat down to rest in an alley near 
44000 pound boiler base which was stand- 
ing against a brick wall without any brace 
or support or other means of preventing it 
from falling. By reason of the jar of heavy 
traffic on an adjoining street, the boiler base 
toppled over into the alley, hitting and 
severely injuring plaintiff. The petition 
alleged that the boiler base had been stand- 
ing in this position for a period of one year 
—long enough so that defendant’s employees 
knew, or by the exercise of reasonable care 
should have known, that it was standing in 
an insecure position. The city appealed from 
the denial of its motion to make the peti- 
tion more definite and certain, its motion 
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to strike, and its general demurrer. The 
court raised many questions. What kind 
and how high was the boiler base? Was it 
resting on a flat or sloping surface? Did 
it actually tilt to the east, indicating the 
need of a brace? Was it square or round? 
“It does seem to us the city was entitled 
to have a reasonably accurate statement of 
facts, rather than conclusions, which were 
designed to fasten notice upon it concerning 
the unstable condition of the object. 

We think the petition should be held 
not to fasten notice on the city that the 
boiler base was in such insecure position 
as to be in danger of falling.” The order 
overruling the demurrer to the petition was 
reversed.—Johnson, etc. v. The 
Galena. Kansas Supreme Court. 
ber 8, 1947. 

Oscar M. Yount, City Attorney, 
Yount, Galena, Kansas, for Appellant. 
No appearance for Appellee. 
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CHILD SUCKED THROUGH HOPPER 


(KENTUCKY) 


@ Gravel unloading operation 
Attractive nuisance 


Defendants were engaged in unloading 
gravel from a gondola railway car to a con- 
veyor belt from which gravel was dumped 
into trucks. The home of the ten-year-old 
decedent was directly across the road from 
the unloading operation. Around 8:30 in the 
morning, while the first truck was being 
unloaded, the operator of the machinery saw 
a shoe coming through the bottom of the 
railway car and immediately cut off the 
motor. The decedent’s body, which was in 
an upright position, was removed from the 
gravel. Apparently, he had been sucked to 
the bottom of the car when the hopper was 
first opened and died of suffocation. Plain- 
tiff recovered for the child’s wrongful death 
in an action based upon the attractive nui- 
sance doctrine. Reversing the judgment, the 
court declared at the outset that it did not 
deem the unloading operation to constitute 
an attractive nuisance. It was not until some 
forty-five minutes before the child met his 
death that the car rolled over the pit. Until 
that time it was standing upon a siding like 
any other freight car. Only the conveyor 
belt on its frame and the motor stood at 








VOLUN HOUTEN EUN TAAL ETE Ll} win \ wun 

























































































































































































































































































































































































































































HEAUETUUELOEE NLA ETUDOEEENEUEDAL UES EEO ET ETALA UAHA AOA ATTEN AAAAUAUG AA ATANUNU EUAN EOLA DUANE ETOH OTOL EUAEU UDA ROUAUDGU AT OUOUOGUAT ACOA AE ALODOUSMORL ODE G UT EUAEOUT OOD ARN AE HAHN HAE 








the unloading place. It was not in opera- 
tion, and there was nothing particularly at- 
tractive about it. “Even if we were to say,” 
the court concluded, “that Mr. Feltner’s du- 
ties required him to anticipate that the 
operation in which he was engaged was such 
as to attract children, thereby placing 
upon him the duty of exercising ordinary 
care to ascertain their presence, no prudent 
person would be expected to anticipate that 
children would be playing about the place 
during school hours.”—Teagarden et al. v. 
Russell’s Admx. Kentucky Court of Ap- 
peals. November 11, 1947. 15 CCH Nec- 
LIGENCE Cases 371. 

Golden & Lay, Pineville, Kentucky, for Ap- 
pellants. 

Daniel Boone Smith, Ray O. Shenan, Harlan, 
Kentucky, for Appellee. 


SOAPY RESTAURANT AISLE 


(KENTUCKY) 


@ Patron injured 
Contributory negligence 


After eating breakfast in defendants’ res- 
taurant, plaintiff paid his check and turned 
his head to talk to a girl sitting in a back 
booth. When he turned, he stepped in slip- 
pery water that came from under a booth. 
He grabbed the show case, which was not 
nailed down, and it fell to the floor on top 
of him. The show case started to strike 
plaintiff's face, whereupon he threw his 
hands in front of him, and his arm ran 
through the case. When plaintiff entered 
the restaurant he saw an employee of de- 
fendants mopping the floor and knew she 
was using clorox, which made the water 
slippery. Seeking recovery for injury to his 
hand and arm, plaintiff contended that some 
of the slick or soapy water had been left 
under one of the booths and while he was 
eating, had run into the aisle. The court 
concluded that if defendants’ employees had 
failed to mop properly or dry the floor, this 
was an act of negligence, and that plaintiff 
could not be charged with contributory neg- 
ligence as a matter of law. Although he 
admitted seeing the floor being mopped with 
a soapy substance, neither he nor anyone 
else saw the soapy substance in the aisle 
until after he had suffered the fall. Judg- 
ment for plaintiff was affirmed.—Winebarger 
et al. v. Fee. Kentucky Court of Appeals. 
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November 11, 1947. 15 CCH NEGLIGENCE 


Cases 378. 


L. C. Wall, Astor Hogg, Harlan, Kentucky, 


for Appellants. 
G. G. Rawlings, Harlan, Kentucky, for Ap- 


pellee. 


PAINTER ELECTROCUTED 
ON ROOF 


(PENNSYLVANIA) 


© Power company’s liability 
Contributory negligence 


The decedent was engaged along with 
four other men in painting the roof of a 
carpenter shop located on the premises of 
his employer, a coal company. He had 
been employed as a painter for the coal 
company for a period of two months and 
had been working at the roof painting job 
for two days. The metal roof of the shop 
was comb-shaped, and two high tension 
wires, carrying 25,000 volts of electric cur- 
rent, crossed over the northwest corner of 
the shop. As a result of a sag in the wires 
at that point their height above the comb 
of the roof was approximately six to eight 
feet. Signs erected on transformers near 
the shop and at other places on the prem- 
ises bore the warning, “Stay Away—High 
Voltage—Danger.” While the deceased was 
at work on the roof, he came in contact with 
the wires, received a severe shock, and feil 
to his death. His contact with the wires 
had caused a flash and flame in the midst 
of which one of his fellow workers momen- 
tarily saw him standing upright on the roof, 
holding one of the wires in his left hand. 
The deceased had known of the existence 
of the wires, their character and the danger 
of coming in contact with them. Indeed, 
on the day of the fatal accident, he had 
been specifically cautioned in this regard by 
the master mechanic in charge of the paint- 
ing and had indicated his understanding of 
the warning by saying that he would be 
careful. The directed verdicts for defendant 
power company were proper. — Durinzi, 
Admr., et al. v. West Penn Power Com- 
pany. Pennsylvania Supreme Court. No- 
vember 10, 1947. 15 CCH NEGLIGENCE CASEs 
385. 

Dean Sturgis, Nicholas Comfort, Uniontown, 


Pennsylvania, for Appellants. 
E. J. McDaniel, Uniontown, Pennsylvania, for 


Appellee. 
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GLASS BLOCK HITS PEDESTRIAN 


(WISCONSIN) 


© Tenant’s liability 
“Safe-place” statute 





Plaintiff was walking along the street 
when a sixteen pound glass block fell from 
the front of a building, injuring her. The 
building was occupied by defendants Inde- 
pendent Packing House Markets under a 
lease which authorized them to remodel the 
front of the building in accordance with a 
plan they had adopted for all stores operated 
by them. The remodeling contract was let 
to defendant Heinen, who subcontracted 
with defendant Esser Company to furnish 
and install the glass blocks. The action was 
tried on the theory that defendants failed to 
construct and maintain the building so as 
to render it safe under the “safe-place”’ stat- 
ute. The statute provides that the term 
“safe” as applied to a place of employment 
or public building shall mean such freedom 
from danger to the life, health, safety or 
welfare of employees, frequenters, the pub- 
lic, or tenants as the public building will 
reasonably permit. The court recognized 
that the legislature intended to place a 
greater responsibility on employers and 
owners of public buildings for the protec- 
tion of employees and the public within the 
building beyond that required by the com- 
mon law, but it pointed out that there was 
nothing in the language of the-statute which 
brings persons on a street within its terms. 
The action should have been tried upon is- 
sues of common law negligence and not 
upon the “safe-place” statute. Judgment for 
plaintiff was reversed and the cause re- 
manded with directions to grant a new trial. 
—Delaney v. The Supreme Investment Com- 
pany, Soden et al., Appellants. Wisconsin 
Supreme Court. November 18, 1947. 15 
CCH NEGLIGENCE CAsEs 408. 


PANEL BOARD FALLS ON CHILD 


(OKLAHOMA) 


© Lessor’s liability 
Attractive nuisance 


With the knowledge and consent of the 
owners, the lessees of certain lots erected 
and maintained an electric panel board for 
demonstration purposes. Both the lots and 


panel board were unenclosed, and the panel 
board was insecurely fastened to the ground. 
A number of gadgets and levers on the 
board were accessible and attractive to chil- 
dren, who played on and around it. While 
plaintiff's six-year-old decedent was playing 
on the board, it toppled over on him. The 
petition charged the owners of the property 
with the maintenance of a dangerous and 
attractive nuisance. The court was of the 
opinion that the petition did not state a 
cause of action and that the demurrer was 
correctly sustained by the trial court. “To 
hold these defendants liable would be to say 
that a property owner who leases to an- 
other without negligence and without duty 
to repair or maintain the premises there- 
after becomes liable for the negligent con- 
struction or maintenance of structures placed 
and maintained thereon by the lessee merely 
because he knew of the existence thereof 
and the allurement of children.” Judgment 
of the lower court was affirmed.—Poley v. 
Browne et al. Oklahoma Supreme Court. 
November 18, 1947. 15 CCH NEGLIGENCE 
Cases 415. 

J. S. Severson, A. L. Harbisin, Tulsa, Okla- 
homa, for Plaintiff in Error. 


Spillers, Spillers & Voorhees, Tulsa, Okla- 
homa, for Defendants in Error. 


ABSENCE OF HANDRAIL 
ON STAIRWAY 


(KENTUCKY) 


@ Terminal’s liability 
Violation of ordinance 


While descending the stairway from the 
second floor of defendant’s terminal build- 
ing, plaintiff caught the heel of her shoe on 
something which caused her to stumble. 
She reached for a handrail to check her fall, 
but none was there, and she fell the entire 
length of the stairway. The dangerous and 
unsafe condition of the stairway relied upon 
by plaintiff was due to the failure of de- 
fendant to provide a handrail on the right 
side of the stairway as required by city 
ordinance. The violation of. an ordinance 
constitutes negligence per se, and the jury 
could not escape the conclusion that it was 
the proximate cause of plaintiff's fall. Judg- 
ment for plaintiff was afirmed.—Greyhound 
Terminal of Louisville, Inc. v. Thomas. 
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Kentucky Court of Appeals. November 18, 
1947, 15 CCH NEGLIGENCE Cases 416. 

Edward J. Hogan, Louisville, Kentucky, for 
Appellant. 


David R. Castleman, Joseph J. Hancock, 
Louisville, Kentucky, Paul L. Williams, Nash- 
ville, Tennessee, for Appellee. 


BOTTLED BEVERAGE EXPLODES 


(FLORIDA) 
@ Res ipsa loquitur 


Defendant manufactured a bottled bever- 
age and placed it in its vending machine 
at a civilian dormitory in Camp Blanding 
where it was automatically delivered to cus- 
tomers upon the insertion of a coin in a slot. 
Plaintiff, who was employed as a hostess at 
the civilian dormitory, placed a coin in the 
slot, and a bottle came into position. As 
she lifted it with her right hand, and started 
to transfer it to her left hand, preparatory 
to opening it, the bottle exploded. Defend- 
ant contended that plaintiff was not entitled 
to the benefit of the res ipsa loquitur doc- 
trine because the bottle exploded after it 
had passed from defendant’s possession and 
control and at a place several miles from 
the plant and at a time subsequent to the 
completion of the bottling process. The 
court held this argument to be without merit. 
Defendant took the beverage and placed it 
in the machine which was so locked that 
no one but defendant had access to the bot- 
tles except by placing a coin in the machine. 
Consequently, the bottle never left defend- 
ant’s possession and control until it was 
passed from the vending machine to plain- 
tiff’s hand. Judgment for plaintiff was af- 
firmed.—Starke Coca-Cola Bottling Company 
Florida Supreme Court. No- 
15 CCH NEGLIGENCE CASES 


v. Carrington 
vember 21, 1947. 
428. 


Edwin M. Clarke, Jenn'ngs, Watts, Clarke 
& Hamilton, Jack F. Wayman, for Appellant. 
Evan T. Evans, for Appellee 


COW AT LARGE 
(TEXAS) 
@ High tension wire on ground 
Municipality’s liability 
Plaintiff, who lived in a sparsely settled 


section of the city, staked his cow on his 
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unfenced lot by means of a strong chain 
fastened to a car axle driven into the ground. 
On a Thursday night a hail and windstorm 
caused a high tension wire of the city to 
break and fall to the ground. It was still 
there early Sunday morning when a second 
windstorm frightened plaintiff’s cow, caus- 
ing her to break the chain and run upon 
the street where she came in contact with 
the charged wire. The trial court entered 
judgment for plaintiff, but the judgment was 
reversed on appeal, the court holding that 
the city was not liable since the ‘animal was 
running at large in violation of a city ordi- 
nance when it came in contact with the 
electric wire. Affirming the trial court, the 
reviewing court stated: “If the owner vio- 
lated the city ordinance by permitting his 
cow to run at large, then the city would be 
liable for her death only for gross negli- 
gence. If the cow escaped from the owner's 
premises through no fault of his, and was 
killed on account of the city’s negligence, 
then the city would be liable for failure to 
use ordinary care to prevent injury to the 
cow.” The evidence and the finding of the 
jury that plaintiff did not fail to provide 
adequate means to keep his cow from run- 
ning at large sustained the judgment of the 
trial court—Schumacher v. City of Caldwell, 
Texas. Texas Supreme Court. Austin. 
November 26, 1947. 15 CCH NEGLIGENCE 
Cases 420. 

Walter M. Hilliard, Caldwell, Texas, for Pe i- 
tioner. 


W. J. 
spondent. 


Alexander. Caldwell, Texas, for Re- 


CHILD FALLS FROM BALCONY 


(TENNESSEE) 


© Porch in disrepair 
Brother-in-law’s intervening 
negligence 





Plaintiff child fell from a dilapidated sec- 
ond story balcony of property owned by 
defendant and rented to the child’s parents. 
The fact that the balcony was in a bad 
state of repair was known to both parties. 
Although the agent repeatedly promised to 
repair the unsafe condition, he did not do 
so. The door leading onto the balcony had 
been nailed up by defendant. A brother-in- 
law of the plaintiff occupied the room ad- 
joining the balcony. Some time before the 
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facing, angling it so that the door could not 
be opened. However, because of the heat 
he pried the nail back and opened the door 
a few inches to get some air, and within 
five minutes the accident occurred. The 
court concluded: “If no particular obstruc- 
tion was in the way and the child had 
opened the door, we would have a different 
case. Then the child would have been do- 
ing the expected thing by opening the door 
onto the defective porch. There is no other 
inference to be drawn than that the negli- 
gence producing the injury was the inter- 
vening act of the brother-in-law. It was 
a negligent act in prying open the door 
where a danger was exposed that caused the 
injury. Judgment of the lower court 
was reversed and the suit dismissed.—Nich- 
ols, etc. v. Curtis. Tennessee Supreme Court. 
November 29, 1947. 15 CCH NEGLIGENC: 
Cases 431. 

Winick & Morrison, Knoxville, Tennessee, for 
Plaintiff. 


Thurman Ailor, Knoxville, Tennessee, for De- 
fendant. 


PEDESTRIAN CAUGHT BY BOXCAR 


(MASSACHUSETTS) 





@ Willful, wanton or reckless conduct 


On a rectangular strip of land sixty feet 
in width between two 
parallel railroad tracks running east and 
west and owned by Stimpson Terminal 
Company, but used by defendant under a 
sidetrack agreement. 


streets -were three 


Defendant’s locomo- 
tive was backing three cars from west to 
east along track 39, the north track. The 
train stopped at Cross Street on the east, 
where the last box car was “spotted.” As 
the second box car passed the bottling com- 
pany platform, the conductor saw a man 
rolled between the platform and the side of 
the car. An alarm signal was 
given to the fireman, who brought the train 
to an immediate stop. The decedent, who 
worked south of the terminal area, usually 
crossed the area from south to north on his 
way home for lunch. When he was crossing 
track 39, the train was stationary, with the 
locomotive slightly feet 


emergency 


over eighty-five 


away. When he first realized that the train 
was in motion, it was “right on him.” He 
then “hollered” and a trainman saw him. 
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A man characterized as the brakeman said, 
“Go ahead.” At that time the deceased must 
have been between the north rail and the 
platform. It could not reasonably be in- 
ferred that the train then could have been 
stopped and the accident avoided. In the 
circumstances the failure to observe the de- 
ceased when the train could have been 
stopped in time to prevent the collision is 
evidence only of ordinary negligence. The 
deceased was at most a licensee to whom 
the defendant owed only the duty to refrain 
from willful, wanton or reckless conduct, 
and the evidence failed to show such con- 
duct. Plaintiff's exceptions to the direction 
of a verdict for defendanta were overruled. 
—Belliveau, Admr. v. New York Central 
Railroad Company. Massachusetts Supreme 
Judicial Court. Middlesex. November 4, 
1947. 15 CCH NEGLIGENCE CAsEs 441, 

H. Lawlor, R. B. Brooks, for Plaintiff. 


B. Potter, T. J. McArdle, for Defendant 


HEEL CAUGHT 
ON STAIRWAY MAT 


(CONNECTICUT) 
@ Owner’s liability 
Tenant’s liability 

As plaintiff was leaving the office of de- 
fendant veterinarian, she caught her heel in 
a defective rubber mat covering the top step 
at the stair landing and was precipitated 
down eight steps to the bottom, striking her 
head against a newel post. Suit was brought 
against the owner of the building and the 
veterinarian, the tenant, both of whom had 
at least constructive notice of the defective 
condition in time to have corrected it, but 
failed to do so. The building had been oc- 
cupied by Maxon as a veterinary hospital 
and residence since 1930 under lease from 
various owners. Defendant Ritvo bought it 
in 1939, and under the the vet- 
erinarian agreed to take care of repairs and 
decorating. Ritvo admitted that he had 
made outside repairs to preserve the build- 
ing, but claimed that he did not know or 
have any believe that the vet- 
erinarian would not repair the matting. The 
court found no merit in the objection to the 
charge that the court had failed to instruct 
the jury that if the rubber mat was not part 
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of the leased premises, Ritvo was not liable. 
Such an instruction was not necessary. The 
mats, attached to the treads, were as much 
a part of the leased premises as the paper on 
the wall. Judgment against both the owner 
and tenant was affirmed on condition of 
remittitur.—McCarthy et al. v. Maxon et al. 
Connecticut Supreme Court of Errors, Hart- 
ford County. December 9, 1947. 15 CCH 
NEGLIGENCE CASsEs 452. 

Arthur D. Weinstein, Joseph P. Kenny, Julius 
B. Schatz, for Defendant, Appellant Ritvo. 


Henry H. Hunt, for Defendant, Appellant 
Maxon. 


Robert L. Halloran, for Plaintiffs, Appellees. 


CHILD DROWNED IN PIT 


(OKLAHOMA) 
e Attractive nuisance 


Plaintiff's four-and-one-half-year-old son 
was drowned in a pit upon the premises of 
defendant oil company. The pit was covered 
by boards, some of which proved to be rot- 
paling fence 
wherein some palings were broken. Upon 
trial the issue of liability was submitted to 
the jury over objection of the defendant 
attractive 
However, 


ted, and surrounded by a 


holding the 
controlling. 


under instructions 
nuisance doctrine 
there was no evidence that the pit consti- 
tuted an attraction to children. On the 
premises of another, some distance from the 
pit, was a sand pile to which the deceased 
child was attracted, and in going to the 
sandpile he and other children, and the pub- 
lic generally, used a path that passed near 
the pit enclosure. Under this state of the 
evidence the question of negligence would 
be independent of any application of the 
attractive nuisance doctrine, and the sub- 
mission of the cause to the jury upon in- 
structions on an issue that did not obtain 
constituted reversible error. Judgment for 
plaintiff was reversed and the cause re- 
manded for a new trial.—Chickasha Cotton 
Oil Company v. Masingale. Oklahoma Su- 
preme Court. December 9, 1947, 15 CCH 
NEGLIGENCE CAsEs 485. 

Butler & Rinehart, Oklahoma City, Okla- 
homa, Brown & Cund, Duncan, Oklahoma, for 
Plaintiff in Error. 


Arthur J. Marmaduke, Duncan, Oklahoma, for 
Defendant in Error. 
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DIRT IN BOTTLED BEVERAGE 


(LOUISIANA) 
e Bottling company’s liability 


Plaintiff owned a bus which he used to 
transport pupils to the high school building 
to attend summer school. ‘Soon after de- 
livering his load of pupils one morning, he 
placed a coin in a vending machine located 
in the school building and proceeded to 
drink the bottled beverage. The athletic 
director, who was standing nearby, called 
to plaintiff's attention the presence of some 
foreign matter in the bottle, which proved to 
be dirt. Plaintiff alleged that as a result of 
consuming most of the contaminated con- 
tents of the bottle, he became deathly sick 
and nauseated, suffered cramps in his stomach 
and abdominal region, became very weak, 
nervous and experienced sinking emotions. 
In addition, he claimed that he suffered in- 
tense pain in his back and kidneys and has 
required continuous treatment of a physician 
for the physical ailments and disorders re- 
sulting from drinking the beverage. The 
court spoke: “It is unthinkable that a small 
quantity of dirt, drunk in a harmless liquid, 
could produce the frightful effects upon the 
body of a strong, vigorous man thirty-nine 
years old, as plaintiff would have us believe. 
This condition is largely negatived by the 
fact that he continued to operate his bus 
until the close of the summer school and 
when regular school began in the fall he re- 
sumed operating the bus five days a week 
over a route twenty miles long.” Judgment 
for plaintiff was reversed and entered for 
defendant.—Moore v. Natchitoches Coca- 
Cola Bottling Company. Louisiana Court 
of Appeal, Second Circuit. October 3], 
1947. 15 CCH NEGLIGENCE Cases 391. 

Polk & Culpepper, Alexandria, Louisiana, for 
Appellant. 

Julian E. Bailes, Natchitoches, Louisiana, for 
Appellee. 
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FLOOR PLANKING BREAKS 


(LOUISIANA) 


e Tenant injured 
Subsequent death 
Causal connection 


Plaintiff rented premises owned by de- 
fendant investment company. A small toilet 


UODEOOUELEOLADE EASE 


ILJ—JANUARY, 194 





AMMdUL 


con! 
was 
the 
stru 
twen 
tiff’s 
four 
walk 
plan! 
throi 
alleg 
taine 
shocl 
miscz 
turel: 
birth 
ative 
after 
closec 
wife 
cause 
injuri 
was ¢ 
of the 
cian, ; 
all tes 
bet we 
June :; 
lowed 
subseq 
month 
to pro’ 
of cau: 
death. 
—Pick 
pany « 
Second 
NEGLIG 
W. ] 
Plaintif 


fendant: 


INFEC 
PERM, 


Siti 
(ILLING 
es 
In F 
hnger ir 
Permane 
and sold 
ness as 
lor dam 


NEGI 








to 
ing 
de- 
he 
ited 

to 
etic 
lied 
ome 
d to 
It of 
con- 
sick 
nach 
yeak, 
ions. 
(dl in- 
| has 
‘ician 
'S re- 
The 
small 
iquid, 
n the 
y-nine 
lieve. 
yy the 
s bus 
yl and 
he re- 
week 
gment 
ed for 
Coca- 
Court 
ver 31, 


ana, for 


ana, for 


by de- 
all toilet 


Ta 


1948 

















connected with the back porch of the house 
was used by plaintiffs and the occupants of 
the house next door. The floor was con- 
structed of board planks laid at a height of 
twenty-eight inches from the ground. Plain- 
tiff’s wife, who weighed 260 pounds and was 
four or five months pregnant, fell while 
walking across the floor when one of the 
planks broke and her right leg passed 
through the hole thus created. Plaintiff 
alleged that as a result of the injuries sus- 
tained in the fall his wife suffered severe 
shock and pain, accompanied by threats of 
miscarriage; that the child was born prema- 
turely six weeks later and died shortly after 
birth; and that his wife died of acute ulcer- 
ative or bacterial endocarditis three months 
after her injury. The hospital records dis- 
closed that after the infant’s death plaintiff's 
wife was discharged in good condition. Be- 
cause a settlement had been effected for the 
injuries sustained by the deceased, the action 
was confined to damages resulting by reason 
of the death of plaintiff's wife. An obstetri- 
cian, a surgeon and an eminent pathologist 
all testified that they found no relationship 
between the fall sustained by the decedent in 
June and either the miscarriage, which fol- 
lowed some six or eight weeks later, or her 
subsequent death, which occurred some three 
months after the accident. Plaintiff failed 
to prove the essential requirement of a chain 
of causation leading from the accident to the 
death. Judgment for defendants was affirmed. 
—Pickney et al. v. Cahn Investtnent Com- 
pany et al. Louisiana Court of 
Second Circuit. October 31, 1947. 
NEGLIGENCE CASES 391. 

W. B. Massey, Shreveport, 
Plaintiffs, Appellants. 

Jackson & Mayer, Wise 
& Freyer, Shreveport, 
fendants, Appellees. 


Appeal, 
15 CCH 
Louisiana, for 


Randolph, Randall 
Louisiana, for De- 


INFECTIOUS 
PERMANENT WAVE SOLUTION 





(ILLINOIS) 
© Statute of limitations 


In February, 1944, plaintiff received a 
finger infection allegedly from the use of a 
Permanent waving solution manufactured 
and sold by defendant company, doing busi- 
ness as the Helene Curtis Industries. Suit 
for damages was filed on January 30, 1947. 
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Defendant filed a motion to dismiss on the 
ground that the suit was barred by the 
statute of limitations. Plaintiff explained 
that her action was not brought sooner be- 
cause she was not definitely assured of the 
seriousness of her injury until late in 1944; 
that an agent of defendant, a firm of insur- 
ance adjusters, expressed an opinion that 
defendant was liable and that it would con- 
tact the insurance company and would ad- 
vise plaintiff; and that plaintiff's attorney 
was trying from then on to effect a settle- 
ment with defendant’s attorney, which ac- 
counted for the delay. None of these facts 
or circumstances constituted a basis for toll- 
ing the statute of limitations. Plaintiff's suit 
should have been filed at the time she first 
became infected or within the following two- 
year period, even if the full extent of her 
injuries had not been then ascertained, be- 
cause the pendency of negotiations for the 
settlement of plaintiff's claim against de- 
fendant did not suspend the running of the 
statute. Defendant’s motion to dismiss was 
granted.—Verdi v. The National Mineral 
Company. United States District Court, 
Northern District of Illinois, Eastern Divi- 
October 29, 1947. 15 CCH NEeEGtI- 
GENCE CASEs 389. 

William D. Saltiel, 1 North LaSalle Street, 
Chicago, Illinois, for Plaintiff 


sion. 


Lord, Bissell & Kadyk, Gordon R. Close, 135 
S. LaSalle Street, Chicago, Illinois, for De 
fendant. 


FLAGGED TRAIN FAILS TO STOP 


(LOUISIANA) 
e Prospective passenger injured 


Plaintiffs’ decedent was struck and killed 
by a troop passenger train when he stood 
on the tracks attempting to flag the train so 
that it would stop at the “flag-stop” station. 
The deceased began flagging the train when 
it was a distance of one-half mile away. 
Since the train was a special one hauling 
several coaches of troops and was not tak- 
ing on passengers at all, the operators did 
not try to bring it to a stop after observing 
the signal given by the deceased, but as- 
sumed that he would remove himself from 
a position of danger to one of safety as soon 
as he became aware that his signal was not 
being heeded. The whistle was blowing and 
the bell ringing. The train drew closer to the 
deceased, who made no move to get off 


VUUELUNGODAAUAEDDN APT ET AAA 





PAGE 75 











































































































































































































































































































HUD DOAUA EEO DATTA 








the track. The engineer again sounded the 
whistle and applied the brakes, but the train 
was too close to be stopped in time to avert 
the accident. The undisputed facts exoner- 
ated the engineer and other operatives of the 
train from the charge of negligence made 
against them. They were not required to 
reduce the speed of the train to any extent 
simply because they observed the deceased 
on the track many hundred feet away, wav- 
ing a handkerchief. The law is very clear 
that the engineer of a train has the right to 
assume that a person standing on or near 
the track ahead of him, apparently in full 
possession of his mental faculties and physical 
power and aware of the train’s approach, 
will get out of its way in time to avoid being 
hurt. Judgment for defendant was affirmed. 
—Lacour et al. v. Texas & Pacific Railway 
Company. Louisiana Court of Appeal, 
Second Circuit. October 31, 1947. 15 CCH 
NEGLIGENCE Cases 390. 

Watson & Williams, Natchitoches, 
for Plaintiffs, Appellants. 


Frank H. Peterman, 
for Defendant, Appellee. 


Louisiana, 


Alexandria, Louisiana, 


DROP IN STORE FLOOR LEVELS 


(LOUISIANA) 
e Patron injured 





In the department store insured by de- 
fendant, there was a drop of some eight 
inches between the grocery and dry goods 
departments. To take care of this difference 
in floor level, there was a step on the grocery 
department side which was two and one-half 
inches from the floor level of the dry goods 
department. Attracted to the meat display, 
plaintiff missed her step and fell. Plaintiff 
contended that the accident was caused solely 
by the negligence of the store in having this 
sudden drop in its floor levels, without any 
warning sign of any kind, and in placing an 
attractive display which would necessarily 
divert the attention of a customer in the dry 
goods department to the extent of not ob- 
serving the sudden drop in the floor. The 
floors of the two departments were of con- 
trasting colors, and the division, including 
the step between the two departments, was 
well lighted. Since the premises were well 
lighted, there was no duty upon the depart- 
ment store to give notice of the difference in 
floor levels by signs or other means. A 
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reasonably prudent person, watching where 
he was going, would have seen the step. 
Judgment for defendant was affirmed.— 
Knight v. The Travelers Insurance Com- 
pany. Louisiana Court of Appeal, First 
Circuit. November 21, 1947. 15 CCH NEctt- 
GENCE CAsEs 446. 

Cashio & Cashio, 
for Appellant. 


Taylor, Porter, Brooks & Fuller, Baton Rouge, 
Louisiana, for Appellee. 


Baton Rouge, Louisiana, 


DISTRACTED TENANT 
FALLS ON PORCH STEP 


(LOUISIANA) 


® Hole in riser 
Mental distraction doctrine 


After visiting his wife in the hospital, 
plaintiff returned to his home about 9:45 
p. m. Laden with bundles, his mind pre- 
occupied with his wife’s condition, he fell 
while ascending the front porch steps of the 
residence leased by him from defendant. 
Accrediting his fall to a rotted place in the 
lower side of the riser to the top step, plain- 
tiff alleged that his left toe and front part 
of his left foot caught in the hole in the riser 
and that simultaneously the rotten supports 
under the left side of the top step settled 
slightly under his weight, causing him to fall 
forward and strike his right leg against the 
edge of the porch. He admitted that. he 
placed his left foot too far back on the step, 
but he was hastening after his four-year-old 
son, who had dashed ahead of him onto the 
unlighted steps, fearing that the lad might 
fall and injure himself. The steps were in 
the same condition at the time of the ac- 
cident as they were when plaintiff first oc- 
cupied the dwelling, and he well knew of the 
opening between the riser and tread of the 
top step. The court dismissed as having no 
application the mental distraction doctrine 
urged by plaintiff in excuse for his own 
negligence. His wife’s condition was not 
serious. In fact, she returned from the 
hospital the next morning. The boy, who 
was headed for the door only three feet 
away, was certainly in no perilous position. 
Moreover, the trial judge concluded, and 
the reviewing court agreed, that the proxi- 
mate cause of the accident was the placing 
of plaintiff’s left foot so far back on the step 
that his right foot failed to clear the pro- 
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jecting floor of the porch. Judgment for 
defendant was affirmed.—Norwood v. Maranto, 
Louisiana Court of Appeal, Second Circuit. 
October 31, 1947, 15 CCH NEGLIGENCE CASEs 
389. 

Booth, Lockard & Jack, Shreveport, Louisiana, 
for Appellant. 


Lee & Emery, Shreveport, Louisiana, for Ap- 
pellee. 


FALL THROUGH SKYLIGHT 


(OHIO) 


@ Wrongful death action 
Ownership of property concealed 
Timeliness of suit 





While plaintiff's decedent, who was em- 
ployed as a janitress by defendant, was 
washing a skylight in an air well in defend- 
ant’s building, the skylight gave way, and 
the decedent fell to her death. Plaintiff al- 
leged that by reason of defendant’s fraudu- 
lent representations that his mother owned 
the premises, plaintiff brought a wrongful 
death action against defendant’s mother; that 
defendant encourage such action; and that 
plaintiff did not learn of the fraud until after 
the two-year time limit specified in the 
wrongful death statute. It was claimed by 
plaintiff, and the Court of Appeals held, that 
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the active fraud practiced by defendant was 
the cause of the failure to bring the action 
within two years from the death; that, there- 
fore, the time for bringing the action did not 
begin to run until the fraud was discovered; 
and that defendant was estopped from as- 
serting the defense of the time limit. The 
Ohio Supreme Court reversed, declaring that 
the lower court apparently took the position 
that the time limit in an action for wrongful 
death was of the same nature as the statute 
of limitations for other actions. Such is not 
the case. “The language of the wrongful 
death statute does not strictly constitute a 
time limitation on the bringing of the action; 
it expresses an integral element of the right 
of the action itself, and if an action is not 
brought within two years from the death of 
the decedent it must fail, not because a 
statute of limitations provides the time 
within which it must be brought but because 
the time limit is of the very essence of the 
action.” Judgment of the Court of Appeals 
was reversed and that of the trial court 
affirmed.—Sabol v. Pekoc. Ohio Supreme 
Court. December 3, 1947. 15 CCH Nectt- 
GENCE CAsEs 459, 

John H. McNeal, Harley J. McNeal, Burgess. 
Fulton & Fullmer, for Appellant. 


Francis E. Picklow, H. E. Elliott, for Ap 
pellee. 
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WATCH FOR YOUR 1948 BINDER! 


Very shortly, a new binder to hold all 

the 1948 issues of THE INSURANCE 

LAW JOURNAL will go forward to each 

of our subscribers with our compliments 
Watch for it! 


AQUNUsn UH Aaungnnnnnaad4non4Qu4osvvououoouovonevgennngnggvnveavdevovuvadsouoouonuuennaeagnnneenegdveneenvsvoossvsuaqeqnvornanoenernonensesgenanensesnsavsvsdsvssssvtoueigsonocuasoncennnceanuannastannnsnnnnnnsnnnnnncgnnenecnncengsegeensavseavesnacsogccennecesgnceegncyocogesooooiuiiitetitiy 


NEGLIGENCE (Other than 


Automobile) PAGE 77 





Index for This Issue 


January 


1948 


SOMNNHOUNNAAAUNNNUUUAENALUONGANUOUGNNAQUANGALUOENONOUONASANLENSAUUPONNOTUALSNULLUNNAALUENAAOUORELOUOERALTOONUGAOU OEE LAUAALUEEAOOLRENNUUOANTEU LAGAN ANANTH NGET NANDA AAA LATERM 


Page 


Allan, William L. 

‘‘An Auto Insurer's Liability for Conver- 
sion’’ 
“Amphibious Tort Problem in Collision 
Cases, The’’ 

By Alice R. Ryan 

‘An Auto Insurer’s Liability for Conversion”’ 
By William L. Allen 


Arbitration 
Federal statute 
Interstate commerce 
Insurance contracts 


“Attorney General Says, The’’ 
Farmers’ mutual fire and lighting company 
Theft coverage 
Power to write (Mo.) 
Fire and casualty insurance 
Interstate rating plan 
Alabama risks, application to (Ala.) 
Fire insurance 
Installment premium endorsement 
Violation of statute (Okla.) 
Foreign insurers 
City license tax, validity of (Ala.) 
Group insurance 
Flight training students 
Inclusion in fee (Okla.) 
Insurance contract 
Funeral service contract as (Okla.) 
Investments 
Domestic insurers (N. D.) 
Life insurance 
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Cost included in life premium (Okla.) 
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Policy fees 
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School district's liability 
Auto mechanic courses 
Student injured (Minn.) 


Automobile Policies 
Cooperation of insured 
Absence from trial 
Question of prejudice (Mich.) 
Failure to settle within policy limits 
Danger of adverse rulings 
Care of reasonable man (N. H.) 
Insurer's refusal to defend 
Delivering fuel oil 
Overflowing, building ignited (Ala.) 
Loading and unloading 
Fuel oil overflowing 
Insurer’s refusal to defend (Ala.)..... 


Page 


Automobile Policies—continued 


Notice, accident to insurer 
As soon as practicable 
Forty-seven days later (Mich.) 


Automobiles 


Assumption of risk 
Volunteer’s 
Holding truck, slippery road (Ky.).. 
Bicycle emerging from driveway 
Motorist's knowledge of school 
Likelihood of children (Mass.) 
Bus company’s liability 
Boy crossing street 
Open ventilator projecting (Mass.) 
Bus passengers injured 
Brick thrown by strikers 
Degree of care, emergency (Ky.).. 
Rifle falling from baggage rack (N. C.) 
Sudden jerking 
High degree of care rule (N. Y.) 
Thrown from moving bus 
Excessive speed (N. C.) 
Children injured 
Street, walking along 
Truck overtaking (Ala.) 
Contractors’ liability 
Ramp in street without flares 
Motorcyclist striking ramp (Tenn.) 
Control of vehicle 
Sudden illness, losing consciousness 
Negligence (Ohio) 
County's liability 
Hole in road 
Eight feet by thirty feet (Neb.) 
Damages 
Earning capacity, impairment of 
Press operator (Fla.).. 
Hosts’s liability 
Accelerator stuck, leaning over 
Parked vehicle struck (Ill.) 


Misconduct of jury 
Prior accidents, claims 
Failure to disclose (Ohio) 


Owner's liability 
Entrustment to unlicensed driver 
Violation of criminal statute (Tex.) 
Pedestrians injured 
Streets, crossing 
Away from crosswalk (Ore.) 
Projecting bus ventilator (Mass.) 
Speed of motorist (Tenn.) 
Sidewalk, walking along 
Truck extending over walk (Pa.) 
Failure to disclose (Ohio) 
Standing near parked cars 
Violation of parking statute (Wis.) 
Property damage 
Injury without damage 
Repairs paid by bailee (Pa.) 
Proximate cause 
Chemicals in bottles breaking 
Car occupant injured (Cal.) 
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